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Abstract: Section 377 of the Indian Penal Code, a figment of colonial creation, has criminalised ‘unnatural sexual acts’ since 

its application as law in 1862. Homosexuality falls within such acts and may attract punitive measures. In the previous 

century, legislatures and judiciaries across the globe have upheld laws criminalising homosexuality and transgender 

behaviour, justifying them on grounds of public decency and morality. With the advent of the contemporary epoch, the 

movement against the repressive and oppressive nature of Section 377 grew exponentially and reached its culmination in 

Naz Foundation v. Government of NCT of Delhi, wherein the Delhi High Court recognized the anachronism associated with 

Section 377 and interpreted it to exclude sexual acts between consenting adults, thus decriminalising homosexuality. 

Although the ramifications are limited and may be quelled by an act of Parliament, the judgment is a landmark in civil 

liberties’ litigation and may be regarded as one of the stepping stones to the emancipation of the sexual minorities in India 

from tyranny and coercion at the hands of the law. This paper is an attempt to extricate the significance and far-reaching 

effects of this judgment in the face of systemic abuse of homosexuals and transgenders, by enforcers of the law under the 

facade of upholding Section 377, prior to this judgment. This paper shall examine the constitutional aspects of the judgment 

i.e. the constitutional validity of the impugned statute against Article 14, 15(1) and 21. The author has attempted to include 

case law from other common law systems of the world to substantiate the sound nature of the judgment. The debates between 

Lord Devlin and H.L.A. Hart have also been used for the same. 

 

CONCEPT MEANING OF LGBT 

LGBT stands for lesbian, gay, bisexual and transgender and along with heterosexual they describe people's sexual orientation or 

gender identity. These terms are explained in more detail here. The terms lesbian, gay, bisexual, and transgender (LGBT) describe 

distinct groups within the gay culture. The early initiatives for people who were gay focused mostly on men. So, in an attempt to 

draw attention to issues specific to gay women, "lesbian" is often listed first. 

People who are bisexual or transgender have been traditionally left out of, or underrepresented in, research studies and health 

initiatives. It is now considered standard to include these two groups along with gay men and lesbians. 

What is sexual orientation? 
According to researchers Susan Cochran and Vickie Mays, sexual orientation includes the following dimensions: sexual attraction; 

sexual behavior; sexual fantasies; emotional, social, and lifestyle preferences; and self-identification [1]. 

Definition of Terms 
The term "gay" has traditionally been used to represent a diverse group or people who are attracted to people of the same gender or 

are in a relationship with someone of the same gender. It is important to recognize, however, that different groups within the gay 

community exist, and that the term "gay" is not all-inclusive. For example, transsexuals and some people who are bisexual do not 

consider themselves to be gay. Also, research has found that men who have had relationships with other men do not always identify 

themselves as gay. There is also a tremendous ethnic diversity among our lesbian, gay, and bisexual communities, and this 

contributes to the different perceptions of the term "gay." 

The first five definitions listed below are from the Parents, Friends, and Families of Lesbians and Gays (PFLAG) 

(http://www.pflag.org/. Barbara Warren, Director of Mental Health and Social Services Programs, contributed the last four 

definitions for the Lesbian and Gay Community Services Center of New York City (http://www.gaycenter.org/) 

     Heterosexual, or straight, refers to people whose sexual and romantic feelings are mostly for the opposite gender: 

Men who are attracted to women, and women who are attracted to men. 

 Homosexual, or gay, refers to people whose sexual and romantic feelings are mostly for the same gender: Men who are 

attracted to men, and women who are attracted to women. 

 Lesbian refers to women who are homosexual. 

 Bisexual or "bi" refers to people whose sexual and romantic feelings are for both genders. 

 Transgender is an umbrella term that encompasses a diversity of gender expression including drag queens and kings, bi-

genders, crossdressers, transgenderists, and transsexuals. 

http://www.ijpub.org/


www.ijpub.org                                                                     © 2018 IJCRT | ISSN: 2320-2882 

 

IJPUB1802148 International Journal of Creative Research Thoughts (IJCRT) www.ijpub.org 894 

 

 Transvestites are people who like to dress like members of the opposite sex. 

 Transsexuals are people who feel that their anatomical sex does not match the gender with which they identify. 

 Bigender refers to people who define themselves as having the behavioral, cultural or psychological characteristics 

associated with both the male and female genders. 

 Transgenderist describes someone who is gender variant or transgresses gender norms as part of their lifestyle or identity. 

 

GAY AND TRANSGENDER RIGHTS IN INDIA:  

NAZ FOUNDATION Vs. GOVERNMENT OF NCT OF DELHI 

The Supreme Court bench provided a big boost to the LGBT community by declaring that a 2014 order by a two-judge bench had 

gravely erred in annulling a Delhi HC verdict decriminalising gay sex between consenting adults. 

"Sexual orientation is an essential attribute of privacy. Discrimination against an individual on the basis of sexual orientation is 

deeply offensive to the dignity and self-worth of the individual. Equality demands that the sexual orientation of each individual in 

society must be protected on an even platform. The right to privacy and the protection of sexual orientation lie at the core of 

fundamental rights guaranteed by Articles 14, 15 and 21 of the Constitution," Justice Dhananjay Y Chandrachud, who authored the 

lead judgment holding privacy to be a fundamental right, said.  

The nine-judge bench's order will considerably reduce the previous judgment's chilling effect on LGBT rights. It scythed through 

the logic in the 2014 judgment in the Suresh Kumar Koushal vs Naz Foundation case saying it was in conflict with the LGBT 

community's claim based on right to privacy, entrenched in right to life guaranteed under Article 21 of the Constitution. This will 

go a long way in protecting sexual minorities from the impositions of popular or legislative majorities. 

The court said the rights of LGBT persons were not a charity. "Their rights are not 'so called' but are real rights founded on sound 

constitutional doctrine. They inhere in the right to life. They dwell in privacy and dignity. They constitute the essence of liberty and 

freedom. Sexual orientation is an essential component of identity," the judgment said while criticising the 2014 order's use of the 

term "so-called" in the context of gay rights. 

Stopping short of setting aside the 2014 judgment that criminalises homosexuality, Sthe SC said, "Since the challenge to Section 

377 is pending consideration before a larger bench of this court, we would leave the constitutional validity to be decided in an 

appropriate proceeding." 

Except this caveat, the privacy judgment recognised and respected the sexual preference and orientation of the LGBT community. 

Justice Chandrachud said on behalf of the bench, "That a minuscule fraction of the country's population constitutes lesbians, gays, 

bisexuals or transgenders (as observed in the two-judge bench judgment) is not a sustainable basis to deny the right to privacy. "The 

purpose of elevating certain rights to the stature of guaranteed fundamental rights is to insulate their exercise from the disdain of 

majorities.... The test of popular acceptance does not furnish a valid basis to disregard rights which are conferred with the sanctity 

of constitutional protection. 

"Discrete and insular minorities face grave dangers of discrimination for the simple reason that their views, beliefs or way of life 

does not accord with the mainstream. Yet in a democratic Constitution... their rights are as sacred as those conferred on other 

citizens. 

 

"The view in Koushal judgment that the HC had erroneously relied upon international precedents 'in its anxiety to protect the 

socalled rights of LGBT persons' is similarly, in our view, unsustainable." 

 

The Naz Foundation Matter The case was instituted by the Naz Foundation (“Naz”), a nongovernmental organization based in Delhi 

dedicated to HIV/AIDS issues. Brought originally before the High Court of Delhi and naming Delhi as a respondent, the Union of 

India was joined based on the constitutional nature of the matter. Alleging that its efforts to prevent HIV/AIDS were severely 

impeded by the societal effects of discriminatory laws, Naz sought a declaration that Section 377 was unconstitutional to the extent 

it was applicable to consensual sexual acts done in private, and sought a permanent injunction restraining the government from 

enforcing Section 377 on three grounds.  

 

First, Naz claimed that Section 377 was not equally applied but in fact was used as a weapon for police abuse thereby creating a 

“class of vulnerable people . . . continually victimi[z]ed and directly affected by the provision.” Second, the complaint alleged a 

right to privacy to be implicit in the right to life and liberty guaranteed by Article 21 of the Indian constitution, and that the pursuit 

of happiness therein understood necessarily includes a right to pursue private, consensual sexual relations. Finally, Naz alleged that 

Section 377’s penalizing of “unnatural sexual acts” was not rationally related to the classification created by procreative and non-

procreative sexual acts and thus violated Article 14 of the Indian constitution. Finding constitutional violations on each claim, the 

High Court of Delhi held themselves duty bound to invalidate  

Section 377 and did so accordingly on July 2, 2009, stating that their clarification would govern until the legislature amended the 

law.  

The Opinion of the Supreme Court of India in an appeal to the Supreme Court of India brought by Suresh Kumar Koushal, a citizen 

of India, and supported on both sides by several parties, appellants argued three primary points.  
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First, that the High Court erred in declaring Section 377 violated Articles 14, 15 and 21 of the Indian constitution as the allegations 

did not contain “foundational facts necessary for pronouncing upon [the] constitutionality of a statutory provision.”  

Second, that Section 377 was entitled to the presumption of constitutionality since the legislature treated the defined sexual activity 

as an offense, and because Article 21 subjects the rights to life and liberty to the procedure prescribed by law.  

Third, that Section 377 is gender neutral and did not subject any class of persons to undue discrimination which can be said to 

violate Article 14 or 15. The Supreme Court of India began its opinion by expounding on the unique position of Indian courts. 

Having gained independence only after the cessation of World War II, Indian law remains heavily influenced by the system inherited 

from the British Empire. Many Indian laws were first adopted during that period. However, India adopted its constitution in 1950. 

Accordingly, Article 13 of the constitution vests courts with the power to strike down any law inconsistent with the fundamental 

rights guaranteed by the Indian constitution, regardless of when the law was first adopted. Further complicating matters, the Court 

noted that given this unique situation, Indian jurisprudence recognized a duty on courts to assess the constitutionality of any law 

with an eye toward the “interpretive changes” that might be “affected by the passage of time.” In other words, laws which may have 

been constitutional when adopted might be viewed as unconstitutional in light of a changed legal or social situation, whether the 

change comes from within Indian society or from outside via shifting international norms. Turning to its substantive analysis, the 

Supreme Court first addressed the notion that Section 377 is entitled to a presumption of constitutionality. The Court noted that a 

plain reading of the constitution empowers courts to overturn laws inconsistent with the rights guaranteed by the 

constitution.However, the Court also noted the great selfrestraint historically exercised by Indian courts due to concern for a 

separation of powers, and the resulting doctrine of a presumption of constitutionality for all laws. Continuing, the Court 

acknowledged a significant doctrine of Indian jurisprudence requires courts to uphold laws if some reading can render it 

constitutional. Section 377, like all Indian laws, was entitled to such a presumption. 

 The Supreme Court noted the Indian Penal Code had been amended as recently as 2013 to deal specifically with Chapter 16 and 

sexual offenses, of which Section 377 is a part. Moreover, it pointed out a Law Commission of India report in 2000 specifically 

recommended deletion of Section 377, and that the matter was debated, but ultimately not amended. The Court felt these facts 

indicated a strong desire by the legislature, as representatives of the people of India, to leave Section 377 in place. This notion was 

further strengthened by the fact that even though India was not formally appealing the order of the High Court of Delhi, the 

legislature had not amended the law. Opining that it is inappropriate for a court to strike down a law absent a clear constitutional 

violation, it next examined the historical uses of Section 377 for evidence of such violations. Noting that sodomy laws in India 

dated back to 1828, and that Section 377 had been adopted in 1860, the Supreme Court reviewed its application spanning from 1886 

to 1992. The cases reviewed showed that Section 377 had been used to prosecute consensual homosexual activity, but also instances 

of rape and child incest; all under the ambit of “carnal intercourse against the order of nature.” Therefore, the Court concluded that 

the application was not uniformly discriminatory, and that the law was facially neutral. The Court was particularly concerned by 

the lack of specific examples of these alleged violations in Naz’s original petition. With especially harsh words for the Delhi High 

Court, the Supreme Court stated that the petition had been “singularly laconic” and “miserably failed” to identify the way(s) that 

Section 377 singled out any class of persons. Unfortunately, the High Court left itself open to such a charge by concluding without 

any sort of explanation that Section 377 was not enacted to prevent any sort of sexual assault and also accepting almost out of hand 

Naz’s contention that Section 377 stymied efforts to prevent HIV/AIDS. Next, the Supreme Court addressed the High Court’s 

finding of Article 14 and 15 violations. The Court noted the principle underlying Article 14 is not that the same laws must apply to 

all. Rather, the State has the power to identify classes for legislative purposes and even when such legislation produces an inequality, 

the law is “not open to the charge of denial of equal protection” so long as it applies to all classes. Even where it is alleged that a 

statute is applied unequally, so long as the statute is clear in its goals, courts must defer to the administrative bodies tasked with 

carrying it out. Courts may only strike down such statutes if they were clearly crafted to discriminate. Referencing again the 

historical usage of Section 377, the Supreme Court held it criminalized an activity, not a class of persons and thus, was not open to 

charges that it violated Article 14 or 15 without further evidence of such charges. Considering whether Section 377 violated Article 

21, the Court acknowledged that substantive due process and the right to privacy were both guarantees read into the Indian 

constitution. While a certain level of privacy and bodily integrity in relation to sexual choices is present in Indian law, the Court 

noted it was also well-established that this is not an absolute right but rather may be lawfully restricted as the legislature sees fit. In 

so doing, the Supreme Court rejected the High Court of Delhi’s more expansive understanding of Article 21, which held that the 

sphere of privacy guards the development of human relations from all but the most minimal of outside interference. 

 Next, addressing allegations Section 377 was used to harass a certain class of persons, the Court stated that the legislature did not 

mandate or condone such action. Thus, any harassment was not a reflection of the statute itself. Noting again the lack of specific 

instances of harassment in the petition, the Court pointed out that while power may often be abused, it was not in a position to deny 

the existence of said power without a concrete showing of such abuse.  Even in instances, such as this one, where the existence of 

harassment is likely, the legal standard involved called for concrete examples. Concluding, the Court wrote that while the plight of 

homosexuals was real and their rights must be protected, their plight could not be a blindfold to overturn properly enacted legislation 

on constitutional grounds. The Supreme Court thus overruled the High Court of Delhi, holding Section 377 constitutional on all 

grounds. 

 After doing so, the Court’s final words were to “make it clear that this Court has merely pronounced on the correctness of the view 

taken by the Delhi High Court on the constitutionality of Section 377” and that the legislature was free to delete or amend Section 

377 per the suggestion of India’s Attorney 

 

ANALYSIS OF THE NAZ FOUNDATION MATTER 
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The Naz Foundation cases show an Indian judiciary and society at large wrestling with several competing interests at once. India is 

the world’s second largest nation by population, and the world’s largest democracy. Homosexuality is a hotly debated topic, but 

there are clear signs that Indian society and its leaders are moving in the direction of full rights for all. As proof, we need look no 

further than the opinion of the High Court of Delhi in this matter. India’s judiciary is set up such that state high courts (Delhi is not 

only a city, but a state as well) are but one step removed from the Supreme Court of India. The High Court’s opinion is equivalent 

to that of a United States Court of Appeals. The opinion relies in no small part on the ever growing international norm of equal 

rights regardless of orientation, as evidenced by its heavy referencing of international documents and court opinions. With that said, 

the opinion is not without pleas to the unique characteristics of Indian society and their own constitution for its final ruling. With 

its allusions to a growing sphere of personal privacy in Indian society, the important primacy of constitutional morality versus a 

social-majoritarian morality, and its appeal for strict scrutiny of laws which affect certain classes more heavily; it is characteristic 

of an evolving social consciousness in India similar to that which has taken hold in the global West, and which recognizes a greater 

primacy for the individual. Conversely, the Supreme Court opinion is perhaps best viewed as that of a judiciary which wishes not 

to be dragged in to debates that it sees as properly adjudicated in the legislative sphere, regardless of the social merits of the debate, 

unless it has a proper evidentiary foundation to do so. The Supreme Court opinion is emblematic of extreme judicial deference to 

the legislature, justified additionally by a presumption of constitutionality. Both of these canons of statutory interpretation are 

recognizable in our own judicial system. Despite the unfortunate result of the case from a rights perspective, the canons themselves 

are not readily dismissed. Further, where such interpretive canons exist it is all the more necessary to have a solid foundation for 

allegations of unconstitutionality. This foundation, or the lack thereof, seems to have been the deciding factor in this case. It is no 

coincidence that both Naz’s original petition and the appeal opened with factual allegations. For Naz, that Section 377 was applied 

in a discriminatory manner. For Koushal, that the petition did not contain a sufficient foundation to decide on the constitutionality 

of Section 377. It is similarly no coincidence that the Supreme Court’s opinion repeatedly referenced this and took great issue with 

the Naz petitions’ claim that Section 377 hindered their efforts to curb HIV/AIDS prevalence in India while not detailing specific 

instances of such hindrances. Acknowledging that it was a high bar to cross, and even noting that homosexuals in India were 

discriminated against, the Court likely still felt that in order to make such a momentous ruling it needed a solid evidentiary 

foundation for the case and absent such specifics, it seems Naz’s petition was viewed as simply too infirm to declare Section 377 

unconstitutional on its face. Unlike the High Court of Delhi, the Supreme Court relied less on international precedent for its opinion 

than in some of their prior decisions. While the Court has taken valid criticism for this,50 it is likely a mistake to conclude either 

that the Indian Court is turning its back on international precedent or shutting the door on gay rights in India. The Supreme Court 

did not countenance its opinion on a refutation of the views of the High Court of Delhi, but instead relied on a narrow factual finding 

in conjunction with established judicial precedent. In so doing though, the opinion implicitly acknowledges that India’s homosexual 

community is likely discriminated against and makes reference to courts’ Article 13 duty to find laws such as Section 377 

unconstitutional where specific cases support such allegations.   

Taken as a whole, the Naz Foundation cases show a judiciary both aware of and sensitive to the precarious situation homosexuals 

in India face because of Section 377, but not yet prepared to take a firm stand on the issue without a rock solid case on which to 

build their constitutional opinion. However, the opinion can simultaneously be seen as a blueprint for the way to prepare the Court 

to take such a stand. The Naz Foundation has taken note of this implied blueprint, and has filed an appeal in the case with an eye 

toward remedying precisely this shortcoming. 

 

CONCLUSION 

 

The holding of the Supreme Court of India is unfortunate but should not be viewed as the final word on the matter. Indeed, while 

certainly disheartening to many both in India and abroad, the Court’s opinion can simultaneously be read as pointing the way for 

the ultimate declaration that Section 377 is unconstitutional. Public opinion regarding LGBT rights in India is complex. According 

to a 2016 poll by the International Lesbian, Gay, Bisexual, Trans and Intersex Association, 35% of Indian people were in favor of 

legalising same-sex marriage, with 35% were opposed to its legalisation.. A survey by the Varkey Foundation found that support 

for same-sex marriage was higher among 18-21 year olds at 53%. 

According to a 2017 poll carried out by ILGA, 58% of Indians agreed that gay, lesbian and bisexual people should enjoy the same 

rights as straight people, while 30% disagreed. Additionally, 59% agreed that they should be protected from workplace 

discrimination. 39% of Indians, however, said that people who are in same-sex relationships should be charged as criminals, while 

a plurality of 44% disagreed. As for transgender people, 66% agreed that they should have the same rights, 62% believed they 

should be protected from employment discrimination and 60% believed they should be allowed to change their legal gender.  

Gay rights: Not a Western export 

The Evil West argument is pretty flimsy when it comes to homosexuality and gay rights in India. Here are a few reasons why:  

1) Homosexuality has existed throughout human history, all across the world. It has nothing to do with East, West, North, South 

or any other arbitrary distinctions that we humans invent. 

2) Western countries like to oppress homosexuals, too. The West has no shortage of Moral Police types, who spend their lives 

trying to dictate how others should live. 

3) Non-Western countries have embraced gay rights. It would be easier for a gay couple to get married in Nepal right now than in 

most parts of the United States. 

4) In India, it was the British who criminalized homosexuality, not the Indians. 

5) Equality and basic human rights are not exclusively Western principles. 

http://www.ijpub.org/
https://en.wikipedia.org/wiki/International_Lesbian,_Gay,_Bisexual,_Trans_and_Intersex_Association
https://en.wikipedia.org/wiki/Varkey_Foundation
https://en.wikipedia.org/wiki/International_Lesbian,_Gay,_Bisexual,_Trans_and_Intersex_Association


www.ijpub.org                                                                     © 2018 IJCRT | ISSN: 2320-2882 

 

IJPUB1802148 International Journal of Creative Research Thoughts (IJCRT) www.ijpub.org 897 

 

Gays all over the world deserve to be treated with dignity and respect. As two of the world's most influential democracies, India 

and the United States have a unique responsibility to be role models for tolerance. We should be the first to extend equal 

protection and freedom to all citizens, not just the majority. Isn't that what our democratic ideals are all about? 
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