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Abstract: 

A contract is not a property. It is only a promise supported by some consideration upon which either the 

remedy of specific performance or that of damages is available. Every breach of contract upsets many a 

settled expectation of the injured party. He may feel the consequence for a long time and in a variety of ways. 

The consequences of a breach may be endless, but there must be an end to liability. The defendant cannot be 

held liable for all that follows from his breach. There must be a limit to liability and beyond that limit the 

damage is said to be too remote and, therefore, irrecoverable. The problem is where to draw the line. 

Key words: Damages, liable, liability, breach, contract etc.,  

Introduction: 

Damage is not a property. It is only a promise supported by the some consideration upon which either the 

remedy of specific performance or that of damages is available.1 The party who is injured by the breach of a 

contract may bring an action for damages.2 “Damages” means compensation in terms of money for the loss 

suffered by the injured party. Burden lies on the injured party to prove his loss.3 Every action for damages 

raises two problems. The first is the problem of “remoteness of damage” and the second that of “measure of 

damages”.  

Remoteness of damage: 

Every breach of contract upsets many a settled expectation of the injured party. He may feel the consequence  

1. Sunrise Associates v. Govt. of NCT of Delhi, (2006) 5SCC 603: AIR 2006 SC1908. 

2. This is only the remedy which the contract Act affords. Some other remedies are afforded by the specific Relief Act, 1963, 

e.g., an injunction to prevent breach or specific enforcement of the contract, i.e., an action for specific recovery of the 

thing promised to be sold. 

3. Sudesh prabhakar Volvoikar v Gopal Babu Savolkar, (1996) 5 Bom CR 1, booking clerk of theatre misappropriated a sum 

of money meant for deposit in the film exhibitor’s account, employer liable, but the plaintiff had to prove loss. The court 

said that if the Locus Standi and quantum of damages was not proved, the case could not stand. ONGC Ltd v Saw pipes 

Ltd., (2003) 5 SCC 705: AIR 2003 SC 2629, breach of contract and loss must be proved. Chief Secy, State of Gujarat v 

Kothari Associates, (2003) 3 Guj LR 2177, principles as to damages stated and applied to building contracts. The court 

also surveyed authorities. 
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For a long time and in a variety of ways. A person contracts to supply to a shopkeeper pure mustard oil, but he 

sends impure stuff, which is breach. The oil is seized by an Inspector and destroyed. The shopkeeper is 

arrested, prosecuted and convicted. He suffers the loss of oil, the loss of profits to be gained on selling it, the 

loss of special prestige and of business reputation, not to speak of the time and money and energy wasted on 

defence and the mental agony and torture of the prosecution.4 

Thus, theoretically the consequences of a breach may be endless, but there must be an end to liability. The 

defendant cannot be held liable for all that follows from his breach. There must be a limit to liability and 

beyond that limit the damage is said to be too remote and, therefore, irrecoverable. The problem is where to 

draw the line. 

The decision has always been taken as laying down two rules. 

a. General Damages: 

General Damages are those which arise naturally in the usual course of things from the breach itself. 

Another mode of putting this is that the defendant is liable for all that which naturally happens in the 

usual course of things after the breach.5 

b. Special Damages: 

Special damages are those which arise on account of the unusual circumstances affecting the plaintiff. 

They are not recoverable unless the special circumstances were brought to the knowledge of the 

defendant so that the possibility of the special loss was in the contemplation of the parties. 

Section 73 of the Contract Act 

The same principles are applicable in India. The Privy Council, for example, observed in A.K.A.S Jamal v 

Moolla Dawood Sons & Co6that section 73 is declaratory of the common law as to damages. Similarly, 

PATANJALI SASTRI J (afterwards CJ) of the Supreme Court observed in Pannalal Jankidas v Mohanlal7 

“that the party is breach must make compensation in respect of the direct consequences flowing from the 

breach and not in respect of loss or damages indirectly or remotely caused”.8 

4. See Ram Kumar Agarwala v Lakshmi Narayan Agarwala, AIR 1947 Cal 157. In another similar case, Bostock & Co Ltd v 

Nicholson & Sons Ltd, (1904) 1 KB 725, sulphuric acid sold under false warranty, seller not knowing what the buyer 

wanted it for, not liable for buyer’s loss of goodwill and his liability to his customers, but only for defective goods and 

damage to other goods. 

5. See Transworth, Legal Remedies for Breach of Contract, 70 Column LR 1145; Priest, Breach and Remedy for the Tender 

of Non-confirming Goods under the UNIFORM COMMERCIAL CODE: AN ECONOMIST APPROACH, 91 Harv LR 960 

(1978). Remoteness of Damages and Judicial Discretion, (1978) Camb LJ 288; Restitution as a Remedy for Breach of 

contract; The case of a partially performing seller, (1982) Yale LJ 16. 

6. Shriram Pistons and Rings Ltd v Buckeye Machines (P) Ltd, AIR 2007 NOC 1844 (Del), damages can be claimed for 

breach of contract if not completed even within the extended period. Extension of time is not a waiver of all rights. 

7. Air 1951 SC 144, 153: 1950 SCR 979: 53 Bom LR 472: (1951) 21 Comp Cas 1. 

8. Similarly, KANIA CJ of the Supreme Court observed in Pannalal Jankidas v Mohanlal, AIR 1951 SC 144: 1950 SCR 979: 

53 Bom LR 472: (1951) 21 Comp Cas 1 that the rule stated by ALDERSON B has consistently been accepted as correct ; 

the only difficulty applying it. 
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Sec. 73 Compensation for Loss or damage caused by breach of contract. ---- 

When a contract has been broken, the party who suffers by such breach is entitled to receive, form the party 

who has broken the contract, compensation for any loss or damage caused to him thereby, which naturally 

arose in the usual course of things from such breach, or which the parties knew, when they made the contract, 

to be likely to result from the breach of it. 

Such compensation is not to be given for any remote and indirect loss or damage sustained by reason of the 

breach. 

Compensation for failure to discharge obligation resembling those created by contract. ---- 

When an obligation resembling those created by contract has been incurred and has not been discharged, any 

person injured by the failure to discharge it is entitled to receive the same compensation from the party in 

default, as if such person had contracted to discharge it and had broken his contract. 

In estimating the loss or damage arising from a breach of contract, the means which existed of remedying the 

inconvenience caused by the non-performance of the contract must be taken into account. 

Section 73 incorporates Two Rules of Hadley v Baxendale 

The section declares that compensation is not to be given for any remote or indirect loss or damage sustained 

by reason of the breach.9 The section also provides that the same principles will apply where there has been a 

breach of a quasi-contractual obligation.10The section thus clearly lays down two rules. Compensation is 

recoverable for any loss or damage --- 

(i) Arising naturally in the usual course of things from the breach, or 

(ii) Which the parties knew at the time of the contract as likely to result from the breach. 

The first rule is “objective” as it makes the liability to depend upon a reasonable man’s foresight of the loss 

that will naturally result from the breach of the contract. The second rule is “subjective” as, according to it, 

the extent of liability depends upon the knowledge of the parties at the time of the contract about the probable 

result of the breach.11 

The burden of the proof lies on the plaintiff to show that damage has been sustained and what shall be the 

measure of converting the loss into money. A claim for damages become liable to be rejected where this 

burden is not discharged.12 

Proof of loss in necessary: 

In a claim for general damages the plaintiff has to assert that he has suffered some loss but for the purpose of 

9. State of Rajasthan v Nathu Lal, AIR 2006 Raj 19, recovery of amount for breach of contract without taking decision on the 

fact of breach not proper.  

10. The right of action depends upon proof of breach. In state of Karnataka v Shree Rameshwara Rice Mills, (1987) 2 SCC 

160: AIR 1987 SC 1359, the contract provided that damages would be assessed by the Government and it was held that the 

Government was not the proper party to determine whether a breach had taken place or not. 

11. Food Corporation of India v Babulal Agrawal, (2004) 2 SCC 712, agreement to provide premises on lease for 3 years after 

construction, refused to do so, held breach actionable in damages. 

12. Darupadi Devi v Union of India, (2004) 11 SCC 425 
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Claiming special damages he has specifically to plead and prove that he has sustained such special loss.13 in a 

claim of compensation for damage to consignment, no details as to loss were mentioned in the paint. It is 

necessary that some loss should be shown by evidence. The mere fact that the carrier admitted damage was 

held to be not sufficient to entitle the consignee to obtain a decree for compensation without proof of actual 

loss.14 

Measure of Damages: 

Once it is determined whether general or special damages have to be recovered they have to be evaluated in 

terms of money. This is the problem of measure of damages and is governed by some fundamental principles. 

Claim for damages is not debt: 

A claim for damages arising out of breach of contract, whether for general or liquidated damages, remains 

only a claim till its adjudication by the court and becomes a debt only after the court awards it. Till then and 

on the basis of the claim alone, the claimant is not entitled to present a winding up petition of the defendant 

company on the ground of its inability to pay debts. 

Damages are compensatory, not penal 

The primary aim or principle of the law of damages for a breach of contract is to place theplaintiff in the same 

position he would be in if the contract had been fulfilled, or to place the plaintiff in the position he would have 

occupied had the breach of the contract not occurred. When this is accomplished, the primary aim or principle 

of the law of damages has been fulfilled. In a case involving the construction of a swimming – pool where the 

depth of the pool happened to be less than what was specified, the pool being otherwise useful, the court 

allowed the difference in value of the pool as provided and its value as it should have been provided. Thecourt 

did not allow the cost of setting right the pool because that would have given the recipientwindfall profits 

which are impermissible because the award of damages is to compensate that the          claimant and not to 

punish the payer.15 

Damages are given by way of compensation for the loss suffered by the plaintiff and not for the purpose of 

punishing the defendant for the breach.16 Motive for and the manner of breach are not taken into account 

because generally “punitive damages are not recoverable for breach of contract”.17 

Inconvenience caused by breach. 

In the Inconvenience caused by the breach may be taken into account. Thus, for example, in Hobbs v London 

13. Chief Secy, State of Gujarat v Kothari & Associates, (2003) 1 Guj CD 372 (Guj). 

14. Shipping Corpn of India Ltd v Bharat Earth Movers Ltd, (2012) 2 MWN (Civ) 1. 

15. Ruxley Electronics and construction Ltd v Forsyth, 1996 AC 344; (1995) 3 WLR 118: (1995) 3 All ER 268 (HL). The court 

was of the view that the owner would be unjustly enriched if he were allowed the cost of building a new pool and were 

nevertheless allowed to retain the existing one. Thakorlal V. Patel v Lt. Col. Syed Badruddin, (1993) 1 Guj LR 28, motive 

and manner of breach irrelevant, defendant is not to be punished.  

16. For example, delay in payment of money will entail interest on remittances but other consequences are not taken into 

account. Graham v Campbell, (1878) 7 Ch D 490 (CA). 

17. The American Restatement of The Law of Contracts, S. 342 entitled N. Sukumaran Nair v P. Narayanan, (1996) 2 MLJ 

184, punitive damages may be allowed in special cases like breach of promise of marriage as in this case. 
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& South-Western Rly Co18, where a train pulled its passengers to a wrong direction and consequently the 

plaintiff and his wife, finding no other conveyance, nor a place to stay, had to walk home at midnight, the jury 

allowed £8 as the damages for the inconvenience suffered by the plaintiffs in being obliged to walk and £20 in 

respect of the wife’s illness caused by catching a cold. On appeal, the court of Queen’s Bench held that the £8 

was properly awarded but not £20.  

The inconvenience of walking back must be taken to have been within the reasonable contemplation of the 

parties. But the wife’s cold was not the necessary or even the probable consequence of the breach. 

Nominal damages (No loss situation) 

Where the plaintiff suffers no loss the court may still award him nominal damages in recognition of his right. 

But this is in the discretion of the court. The court may altogether refuse to award any damages or may award 

even substantial damages. “The court is competent to award reasonable compensation in case of breach, even 

if no actual damage is proved or shown to have been suffered in consequence of breach of contract.”19 It has 

been pointed out by the Delhi High Court, following some earlier High Court decisions, 20 that section 73 does 

not give any cause of action unless and until damage is actually suffered. The case before the court was Union 

of India v Tribhuwan Das Lalji Patel.21 

 A contract for the supply of sleepers to the railway administration contained a number of clauses 

including this that irrespective of whether the Government suffered any loss or not on account of the 

contractor’s failure to supply, the Government was entitled to damages. The contractor failed to supply, but 

the railways did not suffer any loss. Even so an action for damages was instituted against the contractor. 

Refund on partial cancellation of contract: 

The agreement was for sale of damaged food grains. The purchaser deposited a certain amount with the Food 

Corporation. An application was made for cancellation a certain part of the agreement which was not capable 

of being performed. This was conceded and some refund was made. The purchaser was not allowed to sue the 

corporation for breach of contract in the matter of refund. There was no proof of any such breach.22 

Agreement to provide scientific process 

The agreement was for setting up a project for converting menthons to menthol. The agreement showed that 

the requisite technical know-how was to be provided by the Indian Institute of Petroleum (IIP). A huge 

expenditure was incurred in setting up the plant. But the IIP failed in its experiment of converting the material 

even up to five years. It was something which had to be done under the contract within five months. 

18.  (1875) LR 10 QB 111. Hamlin v Great Northern Rly Co, (1856) 1 H&N 408: 156 ER 1261 

19. T.A. Choudhary v State of A.P., (2004) 3 ALD 357 (DB). 

20. Sitaram Bindraban v. Chiranjilal Brijlal, AIR 1958 Bom 291 

21. AIR 1971 Del 120. Citing Vishwanath v. Amarlal, AIR 1957 MB 190. Prem Lata v MCD, AIR 2003 Del 211, alleged delay 

in supply, but no loss shown to have been caused. Claim for damages not allowed. Maharashtra SEB v. Sterlite industries 

(India), (2001) 8 SCC 482: (2002) 1 Bom CR 415: (2002) 1 ICC 178, arbitrator’s finding that damages could not be 

awarded under S. 73 not disturbed by the court. 

22. Food Corporation of India V. Laxmi Cattle Feed Industries, (2006) 2 SCC 699: AIR 2006 SC 1452. 
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The arbitrator awarded compensation of Rs.90 lacs for the loss suffered in setting up the plant. The court said 

that there was nothing against public policy in the award.23 

Damages for breach of confidence 

Damages are also allowed for breach of confidence. 

Three actresses formed a rock group. They conceived an idea of producing a television serial, based on their 

experience, to focus attention on their individual and group life so as to contrast their collective character with 

their individual character. The idea was conveyed in the course of oral negotiations to a television company. 

This resulted in a written agreement which provided some payment to the ladies but forbade the company 

from using the idea unless the ladies were given the opportunity to act and they declined it. Without giving the 

opportunity, the company produced the programme with great commercial success. 

The company was held liable in damages to the ladies. The agreement contained an implied negative 

covenant. The circumstances in which it was communicated imported an obligation of confidence. The 

content of the idea was clearly identifiable, original, of potential commercial attractiveness and capable of 

reaching fruition.24 

Injunction to restrain breach of confidence 

Where damages would not be an appropriate remedy, an injunction may be issued against improper use of 

confidence. An illustration is Attorney General v. Barker.25 

The first defendant was employed in the royal household between 1980 and 1983 on terms which included a 

contractual undertaking not to disclose, publish or reveal any incident, conversation or information concerning 

any member of the royal family or any visitor or guest which came to his knowledge during his employment 

or any information relating to his employment in the royal service unless duly authorised in writing to do so. 

The undertaking was perpetual and worldwide and the first defendant expressly acknowledged that it included 

an agreement on his part not to publish any such matter in any book. The second defendant, which was a 

Canadian company, controlled by the first defendant, planned to publish in the United Kingdom a book 

written by the first defendant about his service in the royal house-hold. The book was a flagrant breach of the 

first defendant’s undertaking. The first defendant having refused to comply with the terms of his undertaking, 

the Attorney General issued a writ applying for worldwide injunctions against the defendants restraining 

publication of the book. 

The court held as follows: The Attorney General’s claim was not based on a breach of confidentiality but on a 

breach of contract, the consideration for the covenant by the first defendant not to publish matters concerning  

23. Council of Scientific and Industrial Research v. Goodman Drug House (P) Ltd, AIR 2007 Utt 58. 

24. Fraser v. Thames Television Ltd, 1984 QB 44: (1983) 2 All ER 101 (HL). Liability to damages is not excusable only 

because it is difficult to assess them with precision. In such cases the buyer is entitled to presumptions as to his loss. See 

Andard Mount (London) Ltd V Curewel (India) Ltd, AIR 1985 Del 45. It was a contract for sale of human albumin. Prema 

Korgaokar V. Mustak Ahmed, AIR 1987 Guj 106.  

25. Jackson v Royal Bank of Scotland Plc, (2005) 1 WLR 377: (2005) 2 All ER 71 (HL). 
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his experiences in the royal household being the agreement to take him on the staff of the royal household and  

to pay him wages or a salary. Accordingly, the first defendant had for a consideration entered into a negative 

covenant which was limited neither territorially nor in time and such a covenant was enforceable provided it 

could not be attacked for obscurity, illegality or on public policy grounds such as being in restraint of trade. 

The covenant was not void on any ground of public policy or on the ground that it restricted the freedom for 

the protection of Human Rights and Fundamental Freedoms and in the circumstances the balance of justice 

required that an interlocutory injunction having extra-territorial effect be granted against both defendants. 

Injunction for restraining breach of contract: 

A supply system to the Army which had been going on since 1960 was not allowed to be scrapped all of a 

sudden by blacklisting the supplier. A person dealing with the government in matters of sale and purchase 

develops legitimate interest and expectations. The order of blacklisting amounted to denial of equality of 

opportunity. Before issuing such an order some explanation should have been called for. The court would not 

interfere in the matter if it is decided again by giving opportunity to the supplier.26 

Injunction for restraining alienation property 

The petitioners succeed under Section 9 of the Arbitration and Conciliation Act, 1996 in making out a prima 

facie case of and balance of convenience in their favour and, therefore, an injunction was issued restraining 

the respondent from disclosing of property which was comprised in the asset purchase agreement.27 Writ 

remedy against termination of dealership 

A dealership agreement was terminated by reason of breaches on the part of the dealer. He applied for a writ 

against the order expecting that contractual obligations should be decided on the basis of affidavit evidence. 

The court refused to entertain the petition. The matter related to contract, trade and business. It should be 

adjudicated through an appropriate civil action.28 

Termination of contract by Government and writ remedy 

The foreign company to whom the contract for construction of a public road was awarded could not complete 

the project within the stipulated time inspite of the fact that sufficient time and opportunity was provided for 

the same. The Government terminated the contract in accordance with its stipulations. This was questioned in 

a writ. The court found that the termination had become necessary in public interest.  

There was no violation of Article 14 and, therefore, no scope for interference.29An authority was had granted 

a flyover contract to the writ petitioner arbitrarily rescinded it. The contractor’s writ petition against it was 

held to be maintainable. A writ is not always bound to relegate the aggrieved party to a civil suit and that 

merely because the other party has raised a factual dispute. The more raising of a dispute about a fact does not 

make it a disputed fact.  

26. Bombay Motor Stores v. Union of India, (2000) 1 BLJR 23 (Pat). 

27. Geep Batteries (P) India Ltd v Gillette India Ltd, (2005) 120 DLT 387. 

28. Howrah Motor Co Ltd V. Bharat Petroleum Corpn, (2000) 3 BLJR 1854 (Pat). 

29. OJSC Corpn Transstory v. Govt of Karnataka, AIR 2005 Kant 351: 2005 AIR Kant 1492. 
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The writ court can go into such an attempt at disputing things, adjudicate it and grant appropriate relief.30 

Direction for payment in writ jurisdiction. 

The work was performed by the contractor in accordance with the applicable terms and conditions as 

prescribed by the State Government. The amount of payment which was due for the completed work as 

admitted by the state Authority. The court said that it was not appropriate for the state instrumentality to avoid 

payment of admitted amount and compel the contractor to pursue the conventional and cumbersome 

alternative remedy. Directions for payment could be issued in writ jurisdiction.31  

On the completion of a Government contract; the Government becomes liable for payment of the amount 

accrued to the contractor. He gets a legal right to invoke the jurisdiction of the writ court praying for 

mandamus for direction to the Government to make payment of the admitted outstanding.32 

Withdrawal of letter of intent and writ remedy 

A letter of intent was issued in favour of the petitioner for granting him retail outlet for sale of petroleum 

products. The letter was subsequently with drawn without assigning any reasons. This was held to fall foul of 

Article 14 of the Constitution.  

The court said that in appropriate cases it could interfere in contract matters in the exercise of writ 

jurisdiction. The respondent was directed to restore the letter of intent and take further steps in accordance 

with the law and prescribed procedure.33 

Waver and writ remedy. 

Waiver of credit guarantee commission charges, rebate and concessional rates of interest were held to be a 

part of the terms of loan. They were contractual matters between the parties. Any dispute as to much matter 

could be resolved through a civil suit and not under writ jurisdiction.34 

Non-performance of Government contract by contractor and writ 

A foreign company contracting with the Government failed to complete the road building projects within the 

stipulated periods. Sufficient time and opportunities were afforded to the company to amend defaults. But it 

could not do so. Termination was held to be justified in public interest. There was no violation of Article 14 

and no occasion for issuing a writ.35
 

Recovery of damages as arrears of land revenue. 

The Supreme Court has upheld the validity of a clause in a Government contract which authorised the state to 

30. U.P. State Bridge Construction Corpn Ltd v Bangalore Development Authority, AIR 2005 NOC 421 (Kant): (2005) 5 Kant 

LJ 112. 

31. Satish Chandra V. State of U.P., AIR 2006 NOC 529 (A11): (2006) 2 A11 LJ 122 (DB). 

32. Damudhar Prasad Verma v State of Arunachal Pradesh, (2003) 2 BC 351 (Gau). 

33. Alok Prasad Verma V. Union Of India, (2000) 3 BLJR 1913 (Pat). 

34. Devi Prasad Steels (P) Ltd v A.P. State Financial Corpn, (1999) 1 BC 497 (AP); National Textile Corpn Ltd V. Haribox 

Swalram, (2004) 9 SCC 786: (2004) 3 BC 494: (2004) 4 SLT 487, contractual duty is not a statutory duty, no writ 

jurisdiction. 

35. OJSC Corpn Transstroy v Govt of Karnataka, AIR 2005 Kant 351: 2005 AIR Kant 1492. 
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recover damages as arrears of land revenue.36 Where there was no such clause recovery of dues under a 

contract by way of arrears of land revenue was not allowed.37 

Exclusion of Section 73: Arbitration Clause. 

Whether in the context of terms and conditions of a contract it is permissible to provide that section 73 would 

not apply and the special terms of the contract should be applied for making out recoverable loss, the court 

said that it depends upon the appreciation of the facts of the case And if the arbitrator had followed the special 

provision, no fault in his award could be found for that reason alone.38 

Contract of Employment ad Duty of Mitigation. 

The duty of mitigation also finds application in reference to premature termination of a contract of 

employment. Thus, where on account of the retirement of two out of four partners, a partnership firm was 

ended and with it the services of the manager but the remaining two partners reconstituted the firm and 

offered him employment on identical terms which he refused to accept and instead brought an action for 

damages, it was held that he should have accepted the employment in mitigation of his loss and that he was 

entitled to nominal damages only.39 

But where no alternative employment of equal standing is available to him, the ex-employer cannot ask that 

he should have mitigated his loss by accepting a lesser job. The Bombay High Court in K.G. Hiranandani v. 

Bharat Barrel & Drum Mfg Co P Ltd40 explained the real nature of the duty of Mitigation. VIMAD LAL J 

Said: 

 Though what the explanation enacts is popularly called the ‘rule’ in regard to mitigation of damages, 

and has been so referred to even in decided cases and standard works, and though it is loosely called a “duty” 

to mitigate, the position really is, as our legislature has rightly stated, merely this, that what the Explanation 

means is not in the nature of an independent rule or duty but is merely a factor to be taken into account in 

assessing the damages naturally arising from the breach, for the purpose of the main part of Section 73. 

Explaining the principle relating to damages arising from the breach of a contract of employment, the learned 

Judge held that “there is abundant authority for the proposition that in case in which the contract of 

employment was for a fixed period, the normal measure of damages would be the salary for the whole of the 

unexpired period of service. The principle of awarding damages for a reasonable period or reasonable period 

of notice comes into play only when the contract of employment is not for a fixed period.” The learned Judge 

found support in the decision of the Supreme Court in S.S. Shetty v Bharat Nidhi Ltd41 where BHAGWATI J 

delivering the judgment of the Bench observed (obiter) that if the contract of employment is for a 

36. State of Karnataka v. Shree Rameshwara Rice Mills, (1987) 2 SCC 160: AIR 1987 SC 1359 

37. Mohd Umar V. Nagar Palika, Khatima, AIR 1998 A11 227. 

38. Maharashtra SEB v. Sterlite Industries (India), (2001) 8 SCC 482: (2002) 1 Bom CR 415. 

39. Brace v Calder, (1895) 2 QB 253: (1895-99) A11 Rep 1196 

40. AIR 1969 Bom 373. To the same effect, S.M. Murray v Fenner India Ltd, AIR 1986 Del 427, employee was not compellable 

to take up a lesser job; the amount of compensation was the remuneration which he would have earned. 

41. AIR 1958 SC 12: 1958 SCR 442: (1957) 2 LLJ 696. 
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Specific term, the servant would be entitled to damages the amount of which would be measured, prima facie 

and subject to the rule of mitigation, by the salary of which the master has deprived him.42 on the facts of the 

case, the employer contended that the dismissed employee did not make any serious effort to find an 

alternative employment. Referring to this the learned Judge said that the defendant cannot impose new and 

extraordinary duties on the aggrieved party; nor can he ask him to take up just any and every employment that 

may be available to him e.g., the employee is not expected to accept an employment in a lower status, nor will 

he be expected to go to a different part of the country or in a different type of work. In conclusion the learned 

Judge said that there was no evidence to show that a job similar to that of a general manager of a factory with 

somewhat similar status and pay scale as well as nature of work was available at or about the time when the 

breach occurred. The burden is on the defendant to show the availability of an alternative job of equal status. 

It is not for the Plaintiff so show the absence of such opportunities. The court can take notice of the fact that 

jobs are not a market commodity which can be bought at convenience. WADHWA J of the High Court of 

Delhi permitted the plaintiff to prove for the purpose of calculating his compensation any remuneration which 

was being paid to him in addition to the amount mentioned in the contract.43 

CONCLUSION: 

“…Where the contract which has been broken was itself a contract to provide peace of mind or freedom from 

distress…” What damage is the plaintiff entitled to recover? The rule of the common law is that where a party 

sustains a loss by reason of a breach of contract, he is, so far as money can do it, to be placed in the same 

situation, with respect to damage, as if the contract had been performed. Thus, the damages are given by way 

of compensation for the loss suffered by the plaintiff and not for the purpose of punishing the defendant for 

the breach. 

42. Where a teacher was removed by the management without hearing and litigation persisted for 20 years, the court, taking 

note of the possibility that the employee must have picked up some employment, awarded salary of three years considering 

this is as an adequate compensation, Devi Kewalram Madrani v. Premier High School, (1953) 3 Bom CR 229. 

43. S.M. Murray v. Fenner India Ltd, AIR 1986 Del 427. The fact that an employee becomes entitled to contributory provident 

fund does not change the character of the employment to this extent that he became entitled to be there till retirement by 

superannuation. M.D. Rajan v I.T.C. Ltd, (1985) 2 MLJ 372; where the removal was on grounds different from those stated 

in the contract, the same was not upheld and new grounds were not permitted to be added to justify the action. Purna 

Chandra Bora v. Commr, Assam State Housing Board (1991) 1 Guj LR 192. 
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