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ABSTRACT     

The issue of decriminalization of minor offences in India has gained importance with respect to legal policy 

reforms, particularly in light of an under-staffed criminal justice system and growing calls for a more 

alleviative and just justice system. Offences of lesser importance in India, including public annoyance, 

larceny, begging, vagrancy, and the illegal possession of small amounts of certain drugs, are put under 

primitive colonial laws such as the Indian Penal Code (IPC) and other state specific laws. Not only do these 

put decade-old laws give rise to the demonetization of social scum of the world, but these laws also add to the 

plethora of resources available for police, courts, and prisons.     

     

This paper looks into the rationale and necessity to remove legal penalties for some offence’s in India, 

analyzing how unjustifiable approaches to minor crimes disproportionately impact basic needs such as the 

urban poor, Dalits, Adivasis, and even the lowly migrant workers. In addition to these, the abstract touches 

upon socio-legal movements advocating for blueprints of change, inclusive of the Indian Law Commission 

proposals and recent governmental attempts at IPC rationalization and associated frameworks.     

Using empirical studies and developed policies, the paper examines the possible advantages of 

decriminalization, including lower rates of incarceration, decreased expenditures in the justice system, and 

improved access to rehabilitation and social services. Other actions like community service, administrative 

sanctions, or diversion programs that can assist in behavioral modification without resorting to incarceration 

are also scrutinized. Illustrative cases from legal reform-states and lessons learned from other countries aid in 

imagining the possible outcomes of the modifications.     

     

On the other hand, the paper discusses the problems concerning the implementation steps, foremost being the 

institutional inertia and low level of public education as well as the need for simultaneous investment into 

social welfare structures. The paper defends its position by saying that decriminalization, within precise 

boundaries and an all-encompassing approach, promotes greater strife for justice, honor, and economy in the 
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Indian legal system. In conclusion, the paper emphasizes the need to clearly define the strategies that balance 

prevention, responsibility, and social embrace.     

Key words : Decriminalization,  Minor offences, Petty crimes, Summary offences, Non-violent crimes,   

Criminal justice reform, Legal reform, Public policy, Criminalization, Proportionality principle,  Restorative 

justice, Civil penalties, Diversion programs, Alternative sentencing, Misdemeanours  

Regulatory offences, Law enforcement discretion, Sentencing reform  

                                                                                                                                                                             

Chapter 1 - Introduction     

1.1  Background and Context     

     

Many nations' criminal justice systems, including India's, are facing serious difficulties, such as overworked 

courts, overcrowded jails, and structural delays in the administration of justice. The criminalization of minor, 

non-violent offenses that still take up an excessive amount of legal and administrative resources is a significant 

factor in this crisis. Despite their relatively low harm to society, minor offenses like petty theft, public 

nuisance, loitering, public intoxication, begging, and possession of small amounts of drugs are frequently 

subject to the same procedural rigor as serious crimes. Consequently, people are detained, accused, and 

occasionally imprisoned for behaviors that frequently result from social vulnerability, poverty, or a lack of 

access to essential services. This has prompted increasingly calls for minor offences to be decriminalized as a 

requirement of creating an even more effective, humane, and fair justice system.     

     

Decriminalization means bringing down or abolishing criminal penalties for a given act by either downclassing 

it from being a crime into a civil or administrative infringement. It doesn't imply the legality of conducting 

this but keeping its treatment one which eschews criminalization and imprisonment. The rationale for 

decriminalization is practical and philosophical. Practically, it is intended to ease the workload of law 

enforcement, the courts, and prisons by removing minor cases from the criminal justice system. 

Philosophically, it marks a transition from a punishment to a rehabilitative and restorative justice model—one 

that focuses on social support, behavioral transformation, and reintegration instead of punishment and 

exclusion.      

     

In countries around the world, there have been efforts to decriminalize minor offenses, usually as part of wider 

reform of the law. Portugal's decriminalization of drug possession, Canada's public order offenses reforms, 

and New Zealand's alternative models for youth offending are all good examples of how policies can lower 

reoffending rates, enhance social outcomes, and maintain public safety. These are cross-national findings that 

imply criminalizing low-level behavior is of little deterrent effect and actually does more harm by ensnaring 

people— especially those from oppressed communities—in the criminal justice system for relatively minor 

infractions.     

     

In India, the call for decriminalization is even more urgent. The Indian criminal justice system is beset by 

inordinate delays, a huge backlog of cases, and a prison population that is dominated by undertrial detainees—

many of whom are incarcerated for petty, non-violent crimes. The poor, homeless, mentally ill, and members 

of marginalized groups are disproportionately targeted and punished under laws criminalizing survival 

behaviors. For instance, anti-begging legislation, provisions of the Indian Penal Code that criminalize public 

nuisance, and the provisions of the Narcotic Drugs and Psychotropic Substances Act have all been criticized 

as being out of date, disproportionate in their penalties, and being abused. Additionally, the criminal record 

stigma—no matter how trivial the offence—can have a lifelong impact on a person's access to employment, 

education, and accommodation.     
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Identifying these concerns, a number of law commissions, courts, and civil society groups in  India have 

suggested that certain offences be decriminalized and substituted with civil  sanctions or rehabilitative 

treatment. The Indian government, too, has begun to overhaul and streamline colonial laws, which reflects a 

desire to transition towards a more contemporary and rightsoriented legal system.     

     

This paper discusses the significance of decriminalizing minor offenses in the Indian context. It looks into the 

historical origins of these laws, the socio-economic effects of criminalization on marginalized groups, and the 

possible advantages and drawbacks of applying decriminalization reforms. In doing so, it hopes to add to the 

current debate on legal reform and promote a more just, efficient, and humane justice system.     

     

     

1.2 Importance of Decriminalization of minor offences     

     

Decriminalization of minor offenses is of utmost importance in the light of contemporary legal systems, 

particularly in nations such as India where the justice system is under enormous pressure owing to over-

criminalization and antiquated laws. Minor offenses—usually non-violent and lowseverity—still occupy a 

major chunk of law enforcement, judicial, and correctional resources. The persistent criminalization of these 

acts not only congests the criminal justice system but also inflicts long-term damage on individuals and society 

as a whole. Decriminalization thus becomes an essential reform in guaranteeing justice that is fair, effective, 

and compassionate.     

     

One of the primary reasons for decriminalizing smaller offences is to ease the burden on the criminal justice 

system. Indian courts are overwhelmed with cases, a majority of which relate to minor offences that can be 

addressed through civil or administrative means. There are millions of pending cases in lower courts, as 

reported by the National Judicial Data Grid, many of which are related to minor infractions like traffic 

offences, public nuisance, or petty theft. By diverting these cases out of the criminal justice system, time and 

resources that are valuable can be saved for more serious offences, thus enhancing the overall effectiveness 

and responsiveness of the system.     

     

Another important aspect is the effect on individual rights and social equity. Minor offenses are frequently 

utilized to police the poor, homeless people, street vendors, and members of marginalized groups. These 

communities are disproportionately affected by vagrancy, loitering, and begging laws— crimes that are more 

often a result of socio-economic circumstance than criminal intent. Charged under these laws, people often 

experience lengthy legal processes, harassment by the police, and imprisonment. A criminal record—a minor 

one, even—can restrict access to work, education, and home, driving people further into poverty and 

exclusion. Decriminalization thus emerges as a crucial instrument for enhancing social justice and 

safeguarding fundamental rights.     

     

Additionally, decriminalization aids in the transition away from punitive and towards rehabilitative and 

restorative justice models. Most minor crimes are connected with underlying causes like poverty, mental 

illness, addiction, or denial of access to services. Criminal sanctions do not much address these underlying 

causes. Instead, administrative sanctions, community service, counseling, or diversion to treatment are more 

likely to yield positive results for the individual as well as society. This strategy acknowledges that not every 

unlawful act is criminal and that not every solution involves punishment.     

     

Decriminalization is also beneficial in terms of governance and economics. Cutting down the number of minor 

cases heard in the criminal courts saves the cost of judicial proceedings, diminishes police department 

workload, and decreases prison occupancy levels. These funds can then be assigned to more pressing law 

enforcement demands and social development initiatives.     
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In the Indian context, where prison overcrowding is a chronic issue—often with undertrial prisoners detained 

for minor offences—decriminalization can lead to a significant improvement in prison conditions and reduce 

human rights violations. It also aligns with broader efforts to reform and modernize India’s colonial-era laws, 

many of which are no longer relevant to contemporary societal realities.     

     

Finally, decriminalization contributes positively to society by promoting depathologizing and easier 

reintegration. Where minor criminals are not stamped with the badge of criminality, their probability of 

rehabilitation and recapture by life increases hugely. This then benefits public security, social coherence, and 

belief in the criminal justice system.     

     

     

1.3 Research Aims and Objectives      

     

Research Aims:     

The main aim of this study is to critically analyze the idea, need, and implications of decriminalizing minor 

offenses, specifically with regard to its ability to enhance the efficiency, equity, and inclusivity of the criminal 

justice system. The research aims to explore how decriminalization can help in easing the workload on judicial 

and correctional facilities while enhancing social justice and human rights.     

     

Research Objectives:     

1. To critically examine the historical and legal bases of minor offence criminalization, with special 

reference to the Indian context, and evaluate their pertinence in modern society.     

2. To recognize the social, economic, and institutional consequences of criminalizing minor offences, 

including its over-disproportionate impact on marginalized groups like the poor, homeless, and socially 

excluded groups.     

    

3.\tTo assess international models and case studies of decriminalization (e.g., Portugal, Canada, and parts of 

the U.S.) and derive lessons relevant to the Indian legal and social environment. \t4.\tTo study the hindrances 

and obstacles to decriminalization, such as institutional opposition, popular attitude, and absence of 

infrastructure for alternate enforcement mechanisms.     

    

4. To evaluate the possible advantages of decriminalization, such as lower rates of incarceration, 

increased access to justice, effective utilisation of legal resources, and encouragement of rehabilitation and 

reintegration.     

    

5. To examine various alternative strategies and policy models to deal with lesser offences, including 

administrative sanctions, community service, diversion schemes, and restorative justice processes.     

    

6. To make legal and policy suggestions towards the effective and fair application of decriminalization 

reforms in India.     

     

     

1.4 Methodology     

     

This study takes a qualitative, doctrinal, and comparative methodology to examine the legal, social, and policy 

aspects of decriminalizing minor offenses, with special reference to the Indian context. The research is framed 

to critically review prevailing laws, judicial pronouncements, policy structures, and comparative international 

practices to make informed conclusions and suggestions.     
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1. Research Design     

The research is mainly doctrinal and analytical. It entails the systematic examination of statutes, legal 

principles, case law, and scholarly commentary to assess the existing legal framework in relation to minor 

offences and the pros and cons of their decriminalization.     

     

2. Sources of Data     

• Primary Legal Sources:     

• Indian legislation such as the Indian Penal Code (IPC), Code of Criminal Procedure (CrPC), and 

state laws (e.g., anti-begging laws, excise acts, etc.).     

• Supreme Court of India and High Court judgments on minor offences and their decriminalization.     

• Law Commission reports (e.g., the 277th Report), government policy documents, and Parliamentary 

Committee reports.     

• Secondary Sources:     

• Scholarly articles, legal commentaries, books, and journals on criminal law reform, human rights, 

and restorative justice.     

• Reports by NGOs, civil society groups, and international agencies (e.g., UNODC, Amnesty 

International) on the effects of criminalization.     

• tPublic debate and expert comment reflected in news stories and editorials relating to criminal justice 

reform in India.     

     

3. Comparative Legal Analysis     

A critical part of the methodology includes comparative examination of decriminalization approaches in other 

countries like:     

\t•\tPortugal (drug decriminalization model),     

\t•\tCanada (public order offences reform),     

\t•\tUnited States (decriminalization of misdemeanors at state level),     

\t•\tUnited Kingdom (application of community penalties and administrative sanctions).     

This comparison sheds light on how various legal systems have tackled similar issues and the results of their 

reforms.     

     

4. Thematic Content Analysis     

The gathered data—judgments, policy documents, and legal texts—will be analyzed by thematic content 

analysis to determine patterns like:     

• Social impact of criminalization,     

• Access to justice,     

• Disproportionate impact on marginalized groups,     

• Efficiency and cost implications for the legal system.     

     

5. Limitations     

The research is limited by its qualitative and non-empirical character. Although it makes use of available 

secondary data and case studies, it lacks primary empirical research in the form of interviews or field surveys. 

Nonetheless, it hopes to provide the foundation for future empirical research.     
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6. Ethical Considerations     

Being a doctrinal and literature-oriented research, ethical issues are minimal. However, utmost care has been 

taken to provide balanced perspectives, employ credible sources, and eschew biased or discriminatory 

interpretations.     

      

       

Chapter 2 - Conceptual Framework     

2.1 Nature, scope and understanding basic criminal law      

     

1. Nature of criminal law     

Criminal law is a set of rules and statutes that establishes conduct deemed dangerous or injurious to the safety 

and order of society, and imposes punishment on those who engage in such conduct. In contrast to civil law, 

which is mostly about private conflicts between individuals, criminal law is public in nature—it is 

administered by the state to ensure law and order.     

The punitive function is the inherent nature of criminal law. It not only aims to punish criminals but also 

performs preventive, deterrent, reformative, and retributive functions. Criminal law mirrors the moral and 

ethical standards of society and is a means of expressing condemnation for behavior that is unacceptable or 

harmful.     

     

2. Scope of criminal law     

The extent of criminal law is wide-ranging and is always adapting to social, political, and economic changes. 

It covers:     

•\tSubstantive Criminal Law: This establishes offences and provides punishments (e.g., Indian Penal Code, 

1860).     

•Procedural Criminal Law: This regulates the investigation process, trial, and enforcement process (e.g., Code 

of Criminal Procedure, 1973).     

• Special Laws: Some offences fall under special or local legislation like the Narcotic Drugs and Psychotropic 

Substances Act, Protection of Children from Sexual Offences (POCSO) Act, etc.     

The ambit also encompasses how criminal law engages with human rights, constitutional law, and 

international standards, particularly in relation to fair trial rights, access to justice, and protection of the 

accused.     

     

3. Understanding basic concepts of criminal law     

In order to grasp the criminal justice system, it is necessary to have some basic concepts:     

• Crime: Offence or default punishable by the law.     

• Mens Rea: The fault or guilty mind necessary for most crimes.     

• Actus Reus: The outward action or behavior constituting a criminal act.     

• Culpability: The level of responsibility or fault ascribed to the offender.     

• Punishment: Penalties for criminal behavior, which could be in the form of fines, imprisonment, or other 

sanctions.     

These elements coexist to create criminal responsibility. For instance, theft under Section 378 of the IPC needs 

both the dishonest intention (mens rea) and the factual act of appropriating somebody's property in a manner 

which is not sanctioned by law (actus reus).     
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4. Discussion on some key criminal laws in India     

1. Indian Penal Code, 1860 (IPC)     

The IPC is India's central criminal code. It classifies offences against the human body (murder, assault), 

property (theft, extortion), state (sedition), and public order (riot, unlawful assembly), to name a few. Although 

all-encompassing, it has a number of provisions based on colonial-era times.    

     

2. Code of Criminal Procedure, 1973 (CrPC)     

The CrPC prescribes the procedural code for criminal investigations, arrests, trials, and bail. It regulates how 

criminal cases transition from police action to judicial adjudication and sentencing.     

    

3. Evidence Act, 1872     

This statute prescribes the principles on admissibility and relevance of evidence in criminal (and civil) trials.     

    

4. Special and Local Laws (SLL)     

• NDPS Act, 1985: Criminalizes drug use and possession.     

• POCSO Act, 2012: Safeguards children against sexual offences.     

• Dowry Prohibition Act, 1961 and Domestic Violence Act, 2005: Save women from violence and 

exploitation.     

    

5. Preventive Laws     

Laws like the Goonda Acts, National Security Act (NSA), and other anti-begging laws are enacted to prevent 

crime but have most of the time been criticized for abuse and rights violation.     

     

     

2.2 Definition of decriminalization of minor offences      

     

Decriminalization of minor offenses refers to the process of deleting criminal penalties associated with 

specific low-level or non-severe offenses and substituting them with civil or administrative punishments, like 

fines, warnings, or community work. It does not imply that the act becomes completely legal, but that it is no 

longer punished as a criminal act deserving arrest, prosecution, or imprisonment.     

     

This type of approach is usually used with behaviors that, although technically illegal, are not a major danger 

to public safety or social order. Public nuisance, petty crime, begging, traffic offenses, or possession of small 

amounts of illegal drugs may be some examples.     

     

The main goal of decriminalization is to ease the workload of the criminal justice system—police, courts, and 

prisons—by screening out low-level cases that waste resources but do not contribute much to public safety. It 

also seeks to limit the long-term damage that criminal convictions can inflict, particularly on marginalized 

groups who are disproportionately harmed by punitive legislation.     

     

Decriminalization is a pragmatic and compassionate legal reform approach that brings the justice system into 

harmony with contemporary social values and puts rehabilitation and proportionality ahead of punishment.     
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2.3 Examples of minor offences     

    

Low-level or petty offences, also referred to as minor offences, are crimes that break legal or social rules 

without amounting to major or violent crime. Such offences are generally non-violent and entail less punitive 

measures, like fines, warnings, or brief detention. Still, in most legal systems, including that of India, such 

offences remain criminalized, leading often to clogged courts and prisons. Knowing the nature of such 

offences is critical for determining if their decriminalization is necessary and moving towards more 

reformative measures. A few generally accepted examples of lesser offences follow.    

    

1. Public Nuisance    

Public nuisance encompasses activities that cause hindrance in public convenience, health, or safety. 

behaviours like spitting on the street, littering, open-space urination, or making noise are usually brought 

under this category. Although these actions are undesirable and can be damaging to public hygiene or 

decorum, they are typically done due to habit or lack of public facilities, i.e., toilets or waste cans. 

Criminalizing such acts is excessive, particularly when people are fined or jailed without solving the 

underlying issues. In India, provisions of the Indian Penal Code (Sections 268–290) address public nuisances, 

yet most legal commentators call for a more civic-based approach blending education and administrative 

penalties with, instead of viewing them as criminal offences.    

    

2. Petty Theft or Shoplifting    

Petty theft refers to the stealing of items of comparatively minor value, such as shoplifting minor items from 

shopping outlets. Whereas stealing is a criminal offense under Section 378 of the Indian Penal Code, small 

theft may comprise items of mere hundreds of rupees, frequently stolen by desperate individuals due to 

poverty or sometimes as a juvenile offense. Charging such offenses via criminal courts may be excessively 

stringent, especially if the offender is a first-time offender. In most nations, including India, legal reformers 

have urged that low-value thefts be categorized as civil offenses punishable by restitution or fines instead of 

jail time.    

    

3. Possession of Small Amounts of Drugs for Personal Consumption    

Possession of narcotic drugs in small amounts for personal use is yet another offense that most jurisdictions 

are reconsidering. Under the Narcotic Drugs and Psychotropic Substances (NDPS) Act, 1985, even simple 

possession of small quantities of illegal drugs in India can result in criminal prosecution and imprisonment. 

Nevertheless, such laws have tended to target users over traffickers, resulting in jail time for those in need of 

medical assistance rather than legal justice. Portugal and Canada have made personal drug possession legal, 

however, with emphasis on rehabilitation and healthcare rather. At the Indian level, there is emerging 

discussion regarding modifying the NDPS Act to make personal possession not criminal in order to move 

away from a policing approach towards the health approach.     

    

4. Traffic Offenses    

Traffic offenses are the most common minor offense globally. The offenses include things like speeding, 

jumping red signals, parking offensively, traveling without seat belts or helmets, and mobile usage while 

driving. Even though such actions may, at times, result in accidents, they are generally addressed through 

administrative fines or penalty points on a driving license. In India, the Motor  Vehicles Act does provide for 

such penalties. Repeated or rash offenses may, in certain circumstances, result in imprisonment. Nonetheless, 

such offenses are usually seen as regulatory rather than criminal. Decriminalizing some non-hazardous traffic 

infractions can allow for streamlining of enforcement and targeting resources at more hazardous road safety 

issues.    
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5. Loitering and Begging    

Loitering and begging laws have been under attack for decades for criminalizing poverty. In most Indian 

states, anti-begging legislation allows police to arrest or prosecute persons found begging on the streets, 

usually under the Bombay Prevention of Begging Act, 1959. These legislations fail to tackle the root socio-

economic causes like homelessness, unemployment, or mental illness. Additionally, they disproportionately 

target the most vulnerable groups—like migrants, street children, and the mentally ill—who need care and 

assistance, not punishment. The Delhi High Court, by a landmark 2018 judgment, invalidated some of the 

provisions of the anti-begging legislation, holding that criminalization of begging is a contravention of 

constitutional rights. This has further cemented the case for decriminalizing offences relating to poverty.    

    

6. Breaches of Municipal Laws    

Municipal laws regulate many facets of urban life, including street vending, hawking, building regulation, 

sanitation, and occupation of public space. Offences such as street vending without a license or selling goods 

in the streets without authorization are typically criminalized by old municipal laws. Yet, such activities are 

the typical operations of informal workers and small traders who rely on public spaces to make a living. 

Criminalizing them adds to their economic vulnerability and heightens the risk of exploitation from the state. 

The Street Vendors (Protection of Livelihood and Regulation of Street Vending) Act, 2014 attempts to 

safeguard vendors' rights but implementation is sporadic. Minor regulatory offenses de-criminalization and 

substitution by licensing and penalties can encourage both fairness and inclusion in the economy.    

    

   

   

Chapter 3: Exploring Alternatives and Societal Benefits of Decriminalizing Minor Offences    

3.1 Alternative approaches to criminalization    

Introduction     

Criminal law is central to the maintenance of social order, safeguarding human beings, and preventing 

injurious conduct. The ambit and gravity of its imposition need to be weighed against ideas of justice, 

economy, and human rights, though. Such minor offenses—like petty crime, public disturbance, loitering, 

speeding, and sidewalk selling without authorization—are usually gray area cases. These are not offenses of 

violence or moral turpitude, yet conventional criminalization subjects them to the severe impact of arrest, 

prosecution, and imprisonment. For this purpose, an increasing amount of scholarship and policy advocacy 

embraces the necessity for alternative solutions to criminalization based on decriminalization, diversion, 

administrative remedies, restorative justice, and civil enforcement. This paper delves into such alternatives in 

considerable detail, gauging their feasibility, implementability, and social effects.    

1. The Issue with Criminalising Minor Offences    

Minor offences typically consist of conduct that is undesirable or inconvenient but not inherently 

dangerous or harmful. The use of criminal law to these conduct in a blanket manner tends to have a 

number of unintended effects:    

• Overburdening courts and prisons    

• Criminalisation of poverty and marginalised groups    

• Disciplinary disproportionate punishment for low-severity conduct    

• Negative long-term effect on offenders' lives due to criminal records    

• Tense relationships between the community and law enforcement    
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In India, for example, prisons are overcrowded with undertrial prisoners, a large number of whom are charged 

with minor offenses. The criminal justice system—arrest, bail, trial—can be profoundly traumatic and 

economically devastating, particularly for urban poor, street vendors, and homeless people. This has led legal 

reformers, civil society, and even courts to ask whether criminal law is the best instrument to use to deal with 

such problems.    

    

2. Decriminalization: A Foundational Alternative    

Decriminalization means stripping particular acts of criminal penalties, subjecting them instead to 

civil or administrative codes. This does not equal legalization. Rather, the behavior continues to be 

controlled, but the response is not punitive in form.    

Chapter 4: Addressing Challenges and Shaping Legal-Policy Reforms in Minor Offence Decriminalization    

4.1 Challenges and Criticisms    

Decriminalization, as a principle, seeks to balance law enforcement and human rights by eliminating criminal 

sanctions for conduct deemed to be low in social harm. Though it has numerous benefits—such as decongesting 

courts, preventing excessive punishment, and protecting civil liberties—it is also criticized by different 

segments of society. Policymakers, lawyers, law enforcement officials, and civil society alike have all legitimate 

concerns regarding its scope, implementation, and long-term implications. The paper dwells on the major 

challenge and criticisms of decriminalizing minor offenses, particularly in a multilingual and legally diverse 

nation like India.    

4.2  Legal and policy considerations    

Constitutional and Legal Framework    

• The Indian Constitution and Criminal Justice    

The Indian Constitution lays down a broad framework for lawmaking, including the power to criminalize or 

decriminalize conduct. The distribution of legislative powers under the Seventh Schedule allows both the 

Union and State governments to legislate on criminal matters, with certain subjects falling under the 

Concurrent List. Therefore, any move towards decriminalization often requires careful coordination between 

central and state governments.    

2. Legislative Trends and Reforms    

• Decriminalization through Law Commissions and Committees    

The Indian Law Commission has traditionally been at the forefront of advising decriminalization of minor 

offenses, particularly where it was discovered that imprisonment was undue or against the ends of justice. For 

example:    

• Report No. 277 (2018) advised relegation of some regulatory offenses for enhancing ease of business.    

    •COMMITTEES like the Malimath Committee (2003) have suggested reform of penal legislation for 

backlog reduction as well as strengthening restorative justice.    

• Decriminalization in Economic and Business Laws     
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Over the past few years, various reforms have aimed at decriminalizing minor offenses under economic 

legislations:    

• Companies Act, 2013: Various offenses were decriminalized to instill business confidence.    

• Essential Commodities Act and Factories Act: Certain penalties were amended from criminal to civil 

liability.    

    

3. Key Policy Considerations    

• Reducing Overcriminalization    

Among the most important policy rationales behind decriminalization is the effort to contain the trend of 

overcriminalization in which minor conduct is criminalized and imposes onerous burdens on the criminal 

justice system. Decriminalization is considered an intelligent response to bring criminal law into proportionate 

and necessary accordance.    

• Resource Optimization    

Decriminalizing minor offenses facilitates the reallocation of police, judicial, and correctional resources 

to more serious crimes. In India, where the courts are clogged and jails congested, this is a critical 

consideration.    

• Facilitating Ease of Doing Business    

India's efforts to enhance its Ease of Doing Business Index have led to a policy change moving away from 

criminal sanctions in regulatory spaces, particularly those impacting small and medium enterprises (SMEs). 

This policy is aimed at making the legal environment more predictable and less confrontational for business.    

    

4. Challenges in Harmonizing Legal Frameworks    

• Conflicts Between Central and State Laws    

Since criminal law is a Concurrent List area, decriminalization by the Union government does not necessarily 

apply to states. This can create patchwork laws and enforcement, detracting from consistency and legal 

certainty.    

• Obsolete Statutes    

Numerous Indian criminal offenses for minor crimes are holdovers from colonial law (e.g., Indian Penal Code, 

1860), drafted for a very different social environment. Decriminalization is often politically tricky, involving 

precise legislative amendment or repeal of archaic provisions.     

• Risk of Substitution of Criminal with Overly Administrative Sanctions    

While substituting prison with fines or administrative sanctions in general is welcome, there lies a danger of 

these being non-proportionate, opaque, or discretionary, especially when levied without appropriate checks 

and balances.    
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5. Human Rights and Social Justice Perspectives    

•Targeting Marginalized Communities    

Minor offenses commonly disproportionately impact the poor, homeless, street vendors, and other 

marginalized populations. Criminalization of such activities as begging, loitering, and hawking is denounced 

for fueling cycles of poverty and exclusion. Decriminalization, in this regard, emerges as a device for 

restorative and social justice.    

• Protection Against Arbitrary Policing    

Decriminalization limits the scope for arbitrary police harassment and detentions, which have been a problem 

in India for a long time. Numerous minor offenses provide police with wide discretionary powers that can be 

abused, especially in informal or urban environments.    

    

Chapter 5 : Case Studies    

5.1 Case Study 1: Decriminalization of Section 377 IPC – Navtej Singh Johar v. Union of India  (2018)    

Background    

Section 377 of the Indian Penal Code, 1860, was a colonial law which criminalized "carnal intercourse against 

the order of nature." Although the provision was initially meant to criminalize non-vaginal sex regardless of 

gender, the legislation came to disproportionately target and criminalize LGBTQ+ individuals, mostly 

homosexual men, over time. The law provided as follows:    

"Whoever voluntarily has carnal intercourse against the order of nature with any man, woman or animal, shall 

be punished…"    

This law was a symbol of systemic discrimination against the LGBTQ+ community in India for decades, 

leading to harassment, social stigma, and denial of basic rights.    

Legal Journey    

1. Naz Foundation v. Government of NCT of Delhi (2009):    

The Delhi High Court, in a milestone judgment, decriminalized adult consensual homosexual acts, ruling that 

Section 377 infringed Articles 14, 15, and 21 of the Constitution.    

2. Suresh Kumar Koushal v. Naz Foundation (2013):    

The Supreme Court overruled the 2009 judgment, restoring criminalization of homosexual acts. The judgment 

was heavily criticized as a human rights setback.    

3. Navtej Singh Johar v. Union of India (2018):    

A new constitutional challenge was initiated by five well-known LGBTQ+ individuals, among them dancer 

Navtej Singh Johar. The petition challenged the constitutional validity of Section 377 based on privacy and 

dignity.    
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Judgment    

On 6 September 2018, a five-judge Constitution Bench of the Supreme Court by a unanimous decision 

declared that Section 377 was unconstitutional to the extent that it criminalized sexual relations between 

consenting adults of the same sex. The Bench included Chief Justice Dipak Misra and Justices R.F. Nariman, 

A.M. Khanwilkar, D.Y. Chandrachud, and Indu Malhotra.    

 Important Legal Observations:    

    •Viability of Fundamental Rights:    

The Court held that Section 377 infringed upon:    

    •Article 14 (Equality before law),    

•\tArticle 15 (Prohibition of discrimination),    

•\tArticle 19 (Freedom of expression), and    

•\tArticle 21 (Right to life and personal liberty, including privacy and dignity).    

•\tDoctrine of Progressive Realization of Rights:    

The Court insisted that constitutional interpretation should keep pace with shifting social values and evolving 

international human rights norms.    

•\tPrivacy and Autonomy: Following the Puttaswamy judgment (Right to Privacy, 2017), the Court held that 

sexual orientation is a fundamental characteristic of privacy and individual autonomy.    

•\tStigma and Mental Health: The Court recognized that criminalization caused psychological trauma, 

discrimination, and marginalization of LGBTQ+ people.    

\t•\tState Apology: Justice Indu Malhotra noted that "History owes an apology" to the LGBTQ+ 

community for what they had endured.   Impact of the Judgment Legal   

Impact:    

\t•\tDecriminalization of consenting same-sex relations between adults.    

\t•\tAffirmation of constitutional morality over society's morality.    

\t•\tA precedent for enlarging rights with respect to gender identity and expression.    

Social and Political Impact:    

•\tEnabled LGBTQ+ activists and individuals to push for additional reforms, such as antidiscrimination 

legislation, marriage equality, and adoption rights.    

\t•\tMoved public opinion towards inclusion and equal rights.    

\t•\tInitiated educational and corporate diversity efforts to make environments safer and more inclusive.    
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Limitations:    

\t•\tThe ruling did not touch on wider rights like marriage, inheritance, or adoption.    

\t•\tSocial stigma and discrimination persist, particularly in rural and conservative communities.    

•   Legal safeguards against discrimination in employment, housing, and public services continue to be 

limited.    

Relevance to the Decriminalization Debate    

Although Section 377 addressed a serious matter of individual identity and dignity, the case is a landmark in 

comprehending the philosophy of decriminalization:    

•   It illustrates how criminal law can be employed to facilitate moral policing and state intervention in 

private life.    

•\tIt reveals that decriminalization is more than just de-punishing but about consecrating constitutional ideals 

like liberty, dignity, and equality.    

\t•\tIt provides a precedent for measuring other minor or archaic offenses that criminalize harmless, individual 

behaviors—specifically those discriminatorily impacting oppressed groups.    

      

Conclusion     

The decriminalization of minor offenses in India is an essential change in the nation's strategy towards law 

enforcement, justice, and social welfare. With India struggling with a clogged criminal justice system, high 

incarceration rates, and a growing prison population, reform is increasingly needed. Decriminalizing minor 

offences, which includes public nuisance, petty theft, minor traffic violations, begging, and drug possession 

for personal use, offers a path to reduce the strain on courts and prisons while promoting a more equitable, 

humane, and efficient legal system.    

1. Restoring the Purpose of Criminal Justice    

The Indian criminal justice system, as initially envisaged to secure public order and safety, is now increasingly 

being overburdened through the criminalization of offences that have very little social or personal impact. 

The conventional approach of responding to minor offences often with criminal convictions, fines, or 

imprisonment has not succeeded in tackling the underlying causes of these behaviors. In most instances, 

defendants convicted of such crimes experience long-term repercussions, such as criminal records that 

critically restrict their access to education, jobs, and social services. The criminal justice system should thus 

prioritize rehabilitation, restoration, and prevention over punishment for minor offenses.    

2. Solving the Problem of Overcrowding in Prisons    

The prison system in India has serious problems with overcrowding. As per recent reports, most prisons are 

functioning way beyond their capacity, with a significant percentage of prisoners serving time for minor, non-

violent crimes. As of recent years, undertrials (those who are waiting to be tried or judged) constitute a major 

percentage of the prison population, and a majority of these cases are for minor crimes. Decriminalization 

might serve to decrease the number of people arrested and incarcerated for minor issues, thus easing some of 

the pressures on the prison system.    
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A step towards decriminalizing minor offences would divert the burden from the criminal justice system, 

enabling the authorities to channel resources into serious crimes and matters of public order. This would not 

only decongest prisons but also lessen the stigma and adverse social impact that accompanies a criminal record 

for minor offences.    

3. Social and Economic Implications    

The criminalization of minor offences ends up creating unpleasant social outcomes to those accused with 

minor offences. For example, a conviction of petty theft or possession of limited quantities of illicit drugs can 

substantially impact the lives of a person in terms of employment opportunities, family, and social reputation. 

Decriminalization of minor offences by India has the potential of saving these persons from the disciplinary 

actions that would interfere with social reintegration into society, thereby making it more equitable.    

From an economic standpoint, decriminalization would redirect financial and administrative resources away 

from prosecuting petty offenders through the criminal justice system and instead redirect resources to more 

successful social programs, rehabilitation, and prevention. Further, eliminating criminal sanctions for certain 

minor offenses would decrease the related costs of policing, legal processing, and keeping prisons open, 

making the system more cost-effective and concentrating on more serious crimes.    

4. Human Rights Implications    

Decriminalization of lesser offenses also connects closely to the issue of human rights, notably the rights of 

those who are vulnerable or marginalized. Minor offenses are often done by those who are economically 

disenfranchised or have challenges of mental issues, drug or alcohol abuse, or homelessness in most instances. 

Instead of criminalizing these activities, society would better respond by curing their underlying cause through 

intervention programs like treatment for mental disorders, social assistance, addiction management, and 

rehabilitating them.    

Criminalization of minor offences disproportionately impacts disadvantaged communities, reinforcing social 

inequalities instead of alleviating them. If the state decided to use civil penalties or other measures, they would 

be honoring the rights of individuals and addressing them with higher dignity, allowing those who get trapped 

in a cycle of addiction or poverty to not be criminalized and further stigmatized.    

5. A Public Health Approach to Drug Use and Addiction    

Decriminalization of drug consumption is the most leading field of reform in India's criminal justice system. 

India still grapples with the issue of drug addiction with heroin, cannabis, and synthetic drugs, but the existing 

laws tend to punish consumers instead of tackling the causes of addiction.    

A public health approach to addressing small-scale drug possession for personal use would emphasize treating 

drug addiction as a health problem, not a criminal one. Decriminalizing possession of small amounts of drugs 

would allow India to redirect attention to rehabilitation, prevention, and treatment, and away from the punitive 

and frequently ineffective practices that characterize existing drug policy. This strategy would result in the 

decrease of social stigma surrounding addiction and give users a chance for rehabilitation without fear of 

criminal prosecution.    
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