www.ijcrt.org © 2024 IJCRT | Volume 12, Issue 4 April 2024 | ISSN: 2320-2882

IJCRT.ORG ISSN : 2320-2882

INTERNATIONAL JOURNAL OF CREATIVE
RESEARCH THOUGHTS (1JCRT)
An International Open Access, Peer-reviewed, Refereed Journal

Vicarious Liability Of Directors And Signatories
Under The Negotiable Instruments Act In The
Context Of Insolvency And Bankruptcy Code: A
Critical Analysis

Author Dr. Shwetta Bajaj, Professor Adjunct, Department of Law ,Gurugram University, Gurugram

Abstract:

This research article delves into the intricate legal landscape concerning the vicarious liability of directors and
signatories under section 138 of the Negotiable Instruments Act, 1881 (NI Act), juxtaposed with the provisions
of the Insolvency and Bankruptcy Code, 2016 (IBC). Through a critical analysis of judicial precedents, including
Aneeta Hada v Godfather Travels & Tours (P) Ltd and Ajay Kumar Radheyshyam Goenka v Tourism Finance
Corporation of India Ltd, this paper explores the nuanced interplay between these two-statutes. It argues that
while the IBC provides for the discharge of corporate debtor liabilities, the vicarious liability of directors and
signatories remains unaffected, thus ensuring accountability and ethical corporate practice.
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A Introduction:

The evolution of legal frameworks governing financial transactions and corporate insolvency has been
instrumental in shaping contemporary business practices and legal accountability. An overview of the key
legislative enactments pertinent to the discussion, namely The Negotiable Instruments Act, 1881 (NI Act), and
the Insolvency and Bankruptcy Code, 2016 (IBC), highlighting their respective provisions and implications for
corporate governance is presented hereunder:

1. Background of the NI Act and its provisions regarding dishonoured cheques:

The Negotiable Instruments Act, 1881, was enacted to regulate negotiable instruments such as promissory
notes, bills of exchange, and cheques, facilitating commercial transactions and enhancing certainty in financial
dealings. One of the crucial provisions of the NI Act pertains to dishonoured cheques, addressed under section
138.
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Section 138 of the NI Act delineates the legal consequences of dishonouring a cheque due to insufficient funds
or other reasons. It stipulates that if a cheque issued by a person is dishonoured and remains unpaid despite
notice, the issuer may be subject to criminal prosecution. This provision aims to uphold the integrity of
negotiable instruments and safeguard the interests of parties relying on them in commercial transactions.

2. Emergence of vicarious liability under section 141 concerning directors and signatories:

In addition to holding the issuer of a dishonoured cheque accountable, the NI Act incorporates provisions for
vicarious liability, particularly under section 141. This section extends liability to directors, managers, or other
officers of a company who are responsible for the conduct of its business. It establishes that if an offence under
section 138 is committed by a company, every person who, at the time of the offence, was in charge of and
responsible for the company's affairs may be held liable, along with the company.

Vicarious liability under section 141 underscores the principle of corporate accountability, ensuring that
individuals overseeing the operations of a company cannot evade responsibility for illegal or negligent actions
undertaken in its name. This provision serves as a deterrent against fraudulent practices and promotes
transparency and diligence in corporate governance.

3. Introduction of the IBC and its relevance to corporate insolvency resolution:

The Insolvency and Bankruptcy Code, 2016, represents a paradigm shift in India's insolvency framework,
consolidating and amending laws related to insolvency resolution for individuals and corporate entities. The
IBC aims to promote entrepreneurship, balance the interests of creditors and debtors, and expedite the
resolution process for insolvent entities.

In the context of corporate insolvency resolution, the IBC provides a comprehensive framework for the
initiation, adjudication, and implementation of insolvency proceedings. It introduces mechanisms such as
corporate insolvency resolution process (CIRP) and liquidation, along with provisions for the approval of
resolution plans by creditors and stakeholders.

The introduction of the IBC has significant implications for corporate governance and accountability,
particularly concerning the resolution of insolvent companies. It emphasizes the need for timely resolution of
financial distress, maximization of asset value, and preservation of going concern status wherever feasible.

Overall, the convergence of the NI Act and the IBC underscores the multifaceted legal landscape governing
financial transactions and corporate insolvency in India, necessitating a nuanced understanding of their
provisions and interplay in ensuring effective enforcement and protection of stakeholders' interests.
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B Judicial Pronouncement and Legal Precedent: Aneeta Hada v Godfather Travels & Tours (P) Ltd

In the landmark case of Aneeta Hada v Godfather Travels & Tours (P) Ltd (2012), the Supreme Court of India

delivered a pivotal judgment that elucidated the intricate relationship between prosecution under the
Negotiable Instruments Act (NI Act) and the liability of the defaulting company. This section analyzes the key
aspects of the Supreme Court's ruling and its implications for the continuity of prosecutions under the NI Act.

1. Analysis of the Supreme Court's ruling emphasizing the interdependence of prosecution under the NI
Act with the liability of the defaulting company:

The Supreme Court's judgment in Aneeta Hada v Godfather Travels & Tours underscored the interdependence
of prosecutions under the NI Act with the liability of the defaulting company. The Court elucidated that the
prosecution of directors or signatories under the NI Act cannot proceed independently of the prosecution of
the defaulting company. This ruling highlights the symbiotic relationship between the liability of the company
and the liability of its officers under section 138 and section 141 of the NI Act respectively.

2. Establishment of the settled legal position regarding the continuity of prosecutions:

Through its ruling in Aneeta Hada, the Supreme Court established a settled legal position regarding the
continuity of prosecutions under the NI Act. The Court clarified that prosecutions against directors or
signatories under the NI Act are contingent upon the prosecution of the defaulting company. Therefore, if the
prosecution against the defaulting company ceases or is not initiated, prosecutions against its directors or
signatories cannot independently proceed. This legal principle ensures that accountability is appropriately
attributed, and individuals cannot be held liable in isolation for offences committed by the company they
represent.

The judgment in Aneeta Hada v Godfather Travels & Tours (P) Ltd elucidated the inseparable link between the
liability of the defaulting company and the liability of its officers under the NI Act, thereby establishing a settled
legal position regarding the continuity of prosecutions. This ruling underscores the importance of corporate
accountability and ensures that prosecutions under the NI Act are pursued in a manner that reflects the
collective responsibility of the company and its officers.

C. Impact of Insolvency and Bankruptcy Code on Vicarious Liability:

The enactment of the Insolvency and Bankruptcy Code, 2016 (IBC), has brought about significant implications
for vicarious liability, particularly concerning the liabilities of directors and signatories of insolvent corporate
debtors. This section delves into the ramifications of the IBC on vicarious liability, examining key provisions,
legal precedents, and judicial interpretations.
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1. Examination of section 32A of the IBC and its implications on corporate debtor liabilities:

Section 32A of the IBC addresses the extinguishment of liabilities of corporate debtors upon the approval of a
resolution plan. This provision aims to provide a clean slate for revived companies, freeing them from pre-
existing debts and obligations. However, the applicability of section 32A and its impact on the vicarious liability
of directors and signatories warrants careful examination to ensure accountability amidst corporate
restructuring.

2.Case study: Ajay Kumar Radheyshyam Goenka v Tourism Finance Corporation of India Ltd:

The case of Ajay Kumar Radheyshyam Goenka v Tourism Finance Corporation of India Ltd provides a practical
illustration of the interplay between the IBC and vicarious liability. Despite the discharge of the corporate
debtor's liabilities through the approval of a resolution plan, the prosecution against the appellant, a former
director, persisted. This case study underscores the divergence between corporate debtor liabilities and the
ongoing accountability of its officers under the NI Act.

Disagreement with the appellant's argument for the cessation of prosecution following discharge of corporate
debtor's liabilities:

In the aforementioned case, the appellant argued for the cessation of prosecution against him following the
discharge of the corporate debtor's liabilities under the IBC. However, the Supreme Court's disagreement with
this argument highlights the nuanced legal interpretation concerning vicarious liability. The court affirmed that
directors and signatories remain accountable even after the discharge of corporate debts, emphasizing the
need for individual responsibility in corporate governance.

D. Legal Precedents and Analogies:

1. Comparison with the continued liability of guarantors post-resolution plan approval:

Drawing analogies with the continued liability of guarantors post-resolution plan approval, legal precedents
such as Lalit Kumar Jain v Union of India and Others provide insights into the judicial stance on vicarious liability
amidst corporate insolvency proceedings. Despite the discharge of corporate debts, guarantors and individuals
responsible for corporate actions may still be held liable, reinforcing the principle of accountability.

2. Significance of maintaining vicarious liability despite corporate insolvency proceedings:

The significance of maintaining vicarious liability despite corporate insolvency proceedings lies in upholding
corporate governance standards and ensuring equitable treatment of stakeholders. By holding directors and
signatories accountable, even in the aftermath of insolvency, the legal system promotes ethical conduct and
deters malpractices, thereby safeguarding the interests of creditors, investors, and the public.
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3. Judicial Interpretation and Protection during Insolvency:

Analysis of P. Mohanraj v Shah Bros. Ispat (P) Ltd regarding the applicability of section 14 moratorium:

In the case of P. Mohanraj v Shah Bros. Ispat (P) Ltd, the applicability of section 14 moratorium during
insolvency proceedings was analyzed. While the moratorium provides protection to the corporate debtor, it
does not shield directors or signatories from prosecution under the NI Act. This distinction underscores the
separate legal identities of the corporate entity and its officers, necessitating individual accountability.

4. Distinction between protection afforded to the corporate debtor and its directors or signatories:

The distinction between the protection afforded to the corporate debtor and its directors or signatories during
insolvency proceedings underscores the nuanced legal interpretation concerning vicarious liability. While the
corporate entity may benefit from statutory safeguards, individuals associated with its management remain
subject to legal scrutiny and potential prosecution, reinforcing the principle of individual accountability.

E. Implications and Future Outlook:

1. Discussion on the broader implications for corporate governance and ethical practices:

The implications of the IBC on vicarious liability extend beyond legal technicalities to encompass broader
considerations of corporate governance and ethical practices. By upholding directors' and signatories'
accountability, even in the face of corporate insolvency, the legal system promotes transparency, integrity, and
responsible decision-making in corporate affairs.

2. Role of the IBC in fostering accountability and deterring malpractices:

The IBC plays a pivotal role in fostering accountability and deterring malpractices by delineating the
responsibilities of corporate officers and ensuring repercussions for misconduct. By maintaining the principle
of vicarious liability amidst insolvency proceedings, the IBC reinforces the importance of ethical conduct and
corporate stewardship, thereby enhancing investor confidence and promoting a conducive business
environment.

3. Evolution of jurisprudence and its impact on corporate behavior:

As jurisprudence surrounding the IBC and vicarious liability continues to evolve, its impact on corporate
behavior becomes increasingly pronounced. By setting legal precedents and clarifying the responsibilities of
directors and signatories, judicial interpretations shape corporate conduct and influence strategic decision-
making. The evolving legal landscape underscores the imperative for corporations to prioritize ethical practices
and uphold accountability in all aspects of their operations. This comprehensive analysis highlights the intricate
dynamics between the IBC and vicarious liability, emphasizing the significance of legal precedents, judicial
interpretations, and the broader implications for corporate governance and ethical conduct.
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F. Key findings:

Through a comprehensive analysis of legal provisions, case studies, and judicial interpretations, several key
findings have emerged.

1. Vicarious Liability Continuity Despite IBC Discharge: Legal Precedents

The examination of legal precedents, including Aneeta Hada v Godfather Travels & Tours (P) Ltd and
Ajay Kumar Radheyshyam Goenka v Tourism Finance Corporation of India Ltd, underscores the
symbiotic relationship between the NI Act and the IBC. Despite the discharge of corporate debtor
liabilities under the IBC, directors and signatories remain subject to vicarious liability for offences
committed under the NI Act. This reaffirms the principle of individual accountability and collective
responsibility in corporate governance.

2. Affirmation of the continued relevance of vicarious liability in corporate insolvency scenarios:

The continued applicability of vicarious liability in corporate insolvency scenarios reaffirms its
significance in upholding corporate governance standards and promoting ethical conduct. By holding
directors and signatories accountable for their actions, even amidst corporate restructuring and
insolvency proceedings, the legal system ensures transparency, integrity, and fairness in corporate
affairs. Vicarious liability serves as a crucial deterrent against fraudulent practices and misconduct,
safeguarding the interests of stakeholders and preserving trust in the corporate sector.

3. Reflection on the transformative potential of the IBC in shaping corporate culture and legal
accountability:

The transformative potential of the IBC in shaping corporate culture and legal accountability cannot be
overstated. By providing a robust framework for the resolution of.insolvent entities, the IBC fosters
accountability, efficiency, and transparency in insolvency proceedings. The Code incentivizes timely
resolution, maximization of asset value, and preservation of going concern status, thereby promoting a
conducive environment for business revival and investor confidence. Moreover, the IBC reinforces the
principle of individual accountability by ensuring that directors and signatories cannot evade liability for
their actions, even in the aftermath of corporate insolvency.

4. IBC's Impact on Corporate Accountability and Ethical Practices: A Paradigm Shift

The ruling in the Goenka case serves as a confirmation that the protective mechanisms established to
facilitate the corporate debtor's revival and enhance its value under the IBC will not shield its former
management from accountability. They are held accountable and cannot evade criminal responsibility.
As jurisprudence surrounding the IBC progresses, it compels corporate entities in India to adopt
improved and ethically sound practices. The era characterized by dubious practices of promoters during
the Sick Industrial Companies Act, 1985, which detrimentally impacted lenders' net worth and credit
availability, is gradually fading away. Undoubtedly, the IBC stands out as a transformative force,
reshaping corporate dynamics and fostering a culture of transparency and responsibility.
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G. Conclusion:

In conclusion, this research has examined the intricate interplay between the Insolvency and Bankruptcy Code,
2016 (IBC), and vicarious liability under the Negotiable Instruments Act (NI Act) in the context of corporate
insolvency scenarios. The convergence of the IBC and vicarious liability under the NI Act underscores the
paramount importance of corporate governance, ethical conduct, and legal accountability in the corporate
landscape. While the IBC facilitates corporate restructuring and revival, it also ensures that individuals
responsible for corporate actions are held answerable for their conduct. As the legal framework continues to
evolve, it is imperative for corporations to prioritize integrity, transparency, and responsible decision-making
to foster sustainable growth and maintain trust in the corporate sector.
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