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ABSTRACT:

There has been irreparable harm caused by the fashion industry, one of the world's biggest and most
important industries and is well known for its adverse environmental effects. According to UN
Environment estimates, the fashion sector is responsible for 10% of carbon emissions and 20% of the
world's wastewater. The industry is known for its quick speed and ongoing search for new and inventive
designs, which has led to a significant increase in synthetic materials, hazardous colors, and energy-

intensive production methods, all of which hurt the environment. Thus, there is an increasing need to
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encourage sustainable growth in the fashion business and lessen its adverse environmental effects. In the
fashion sector, sustainability is assessed using. The triple bottom line strategy, which takes into account
social, environmental, and economic factors. It entails reducing the adverse environmental effects and
advancing moral and ethical principles in developing, manufacturing, and disposing of clothes and
accessories. The contribution of intellectual property rights (IPR) to the advancement of sustainability in
the fashion industry has recently received more attention. Intellectual property rights are essential in the
fashion business for protecting designers' and firms' distinctive designs, logos, and trademarks. By doing
this, these designers and businesses may protect the exclusivity of their goods and stop illegal copying

and inappropriate usage of their designs.

Keywords: Intellectual Property Rights, Upcycling and Recycling Fashion, Sustainable Fashion, Fashion
Industry.

INTRODUCTION:

India, with its rich cultural heritage and thriving textile industry, holds a significant position in the global
fashion landscape. The Indian fashion industry has recognized the need for sustainability and has taken
notable strides in promoting eco-friendly practices. Several Indian designers and brands have embraced
upcycling and recycling as a means to create unique and sustainable fashion products. With a strong
focus on traditional craftsmanship and textile recycling techniques, India is poised to make a substantial

contribution to the global sustainable fashion movement.

The fashion industry has been notorious for its environmental impact, with excessive production and
waste generation. In recent years, however, there has been a growing movement towards sustainable
fashion practices such as upcycling and recycling. Upcycling involves transforming waste materials or
discarded garments into new products of higher value and quality. Recycling, on the other hand, involves
breaking down materials to create new textiles or products. These practices aim to reduce the reliance on

virgin resources, minimize waste, and promote a circular economy within the fashion industry.*

Intellectual property rights (IPRs) play a crucial role in upcycling and recycling within the fashion
industry. As designers and brands repurpose existing materials or create new designs from recycled
components, protecting their intellectual property becomes essential. IPRs enable designers to safeguard
their creative works, innovations, and brand identity, ensuring that their efforts and investments are
recognized and rewarded. However, upcycling and recycling can introduce complex legal implications
and challenges in relation to intellectual property, as the transformation of waste materials often involves

incorporating pre-existing designs, trademarks, and copyrighted materials.?

1

s

“Revolutionizing  Style:  The  Art of  Upcycling  Fashion”  (GREEN  HIVE, April 14, 2023),
https://www.greenhive.io/blog/upcycling-fashion, accessed June 16, 2023.

2 “Brands Looking at Textile Waste Recycling as a Priority” (APPAREL RESOURCES, March 16, 2023),
https://apparelresources.com/business-news/sustainability/textile-waste-recycling-priority-fashion-industry/, accessed June 16,
2023.
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STATEMENT OF PROBLEM:

The upcycling and recycling of waste materials to create sustainable fashion products in India presents
significant intellectual property challenges. As designers and brands engage in repurposing discarded
materials and incorporating pre-existing designs and trademarks, the protection of intellectual property
becomes complex. The problem lies in the legal implications and conflicts that arise regarding ownership,

copyright infringement, and brand identity in the context of upcycled and recycled fashion.

The lack of clarity and guidelines surrounding intellectual property rights in upcycling and recycling
practices hinders designers' and brands' ability to secure their creative works and innovations. This
uncertainty discourages investment in sustainable fashion initiatives, as designers may fear the
misappropriation of their designs or the infringement of existing copyrights. Moreover, the involvement
of artisans and local communities in the production of upcycled and recycled fashion further complicates
the allocation of intellectual property rights and fair compensation. To promote the growth of sustainable
fashion in India and protect the rights of designers and brands, it is imperative to address the intellectual

property challenges.

SCOPE OF RESEARCH:

This paper aims to examine the intellectual property challenges specifically related to upcycling and
recycling in the fashion industry in India. The scope includes an exploration of legal implications and
intellectual property rights associated with the transformation of waste materials into sustainable fashion
products. The paper focuses on IPR and the relevance to upcycled and recycled fashion. It will provide
insights into the Indian fashion industry's sustainability efforts and the growing popularity of sustainable
fashion in the country. The scope encompasses an analysis of the existing intellectual property laws in
India and their effectiveness in addressing the challenges faced by designers, brands, and artisans in this

domain.

LIMITATION OF RESEARCH:

This paper primarily focuses on intellectual property challenges in the context of upcycling and recycling
fashion in India and may not cover the entire global perspective. The discussion on intellectual property
rights will primarily revolve around copyright, trademarks and design rights and may not delve into other
forms of intellectual property protection in detail. Due to the complexity of intellectual property laws and
the diversity of upcycling and recycling practices, the paper will provide a broad overview rather than an

exhaustive analysis of all potential scenarios.

RESEARCH METHODOLOGY:

To conduct a comprehensive analysis of the intellectual property challenges in upcycling and recycling
fashion in India, a doctrinal research method will be employed. Doctrinal research involves examining
and analyzing existing legal sources, such as legislation, case law, and scholarly writings, to gain a

thorough understanding of the legal framework and principles governing the subject matter.
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RESEARCH OBJECTIVES:

1.

To identify and analyze the key intellectual property challenges faced by designers and brands in

the upcycling and recycling fashion industry in India.

2. To examine the legal implications and complexities associated with the use of pre-existing
designs, trademarks, and copyrighted materials in the transformation of waste materials into
sustainable fashion products.

3. To assess the effectiveness of existing intellectual property laws and regulations in India in
addressing the unique needs and challenges of the upcycling and recycling fashion industry.

4. To provide recommendations and strategies for policymakers, fashion industry stakeholders, and
legal experts to address and mitigate the intellectual property challenges in upcycling and
recycling fashion in India, while promoting sustainable practices and encouraging innovation and
creativity.

RESEARCH QUESTIONS:

1. What are the key intellectual property rights (IPRs) involved in the upcycling and recycling of
fashion products in India, and how do they impact the legal implications of transforming waste
materials into sustainable fashion?

2. What are the specific challenges faced by designers and brands in obtaining and protecting IPRs
for upcycled and recycled fashion products in the Indian fashion industry?

3. How do copyright considerations come into play when repurposing or incorporating pre-existing
designs and materials into upcycled or recycled fashion products in India?

4. What are the potential conflicts and collaborations between designers, brands, and artisans in the
context of intellectual property rights associated with upcycling and recycling fashion in India?

5. What are the existing intellectual property laws and regulations in India that are relevant to the

fashion industry, and how do they address the unique challenges posed by upcycled and recycled

fashion?
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LITERATURE REVIEW:

l. Introduction
India's upcycling and recycling apparel sector has challenging issues with intellectual property. The main
subjects of intellectual property rights (IPR) and their legal ramifications are explored in this topical
literature review about the production of sustainable fashion items. This review, which is based on an
analysis of the literature, aims to identify the difficulties that designers and brands face, look at the
effectiveness of the current intellectual property laws, and offer suggestions for dealing with and
overcoming these difficulties while encouraging sustainable practices and innovation in the upcycling

and recycling fashion sector in India.

1. Defining and Regulating Intellectual Property Rights for Sustainable Fashion
The OIDA International Journal of Sustainable Development recently published an article by Raunak
Kaur and Rishika Arora titled "Satin, Sequin and Sustainability: An Uncloak Approach to Define IPR®"
that discusses the necessity of defining and regulating intellectual property rights (IPR) in the fashion
industry in order to advance sustainability. The authors stress the contrasting concepts between resource
depletion and environmental conservation as well as the significance of sustainability in the fashion

business.

According to an individual's dedication to it, sustainability can have varied meanings for different people,
as the article emphasises. Due to this subjectivity, there is a difference between the sustainability
contributions of buyers and sellers. The authors contend that in order to defend designers' creative
purpose and advance sustainable fashion, legislative protection is required. A haphazard and uneven
approach to sustainability in the fashion business is a result of the lack of a clear concept or legal

definition of sustainability.

According to the study, the European Union has put robust protections in place for creators by preserving
both registered and unregistered works. Piracy and unsustainable production have decreased as a result.
As a result of the lack of such protection for designers in the United States, piracy and unsustainable
fashion practises are common. According to the authors, protecting intellectual property rights would

inevitably lessen excessive, unsustainable fashion.

The article discusses several methods for achieving sustainable fashion, such as trade-in, zero waste
collection, science-based goals, second-hand markets, vintage apparel, and upcycling. Due to its
ecologically responsible approach, upcycling in particular is growing in popularity as it imaginatively
improves pre-existing fashion products and minimises material waste. The sale of upcycled copies of
designs that are covered by intellectual property rights, however, raises legal problems and can result in

trademark infringement litigation.

3 Kaur, Raunak and Arora, Rishika, Satin, Sequin and Sustainability: An Uncloak Approach to Define IPR (November 15,
2022). OIDA INTERNATIONAL JOURNAL OF SUSTAINABLE DEVELOPMENT, Vol. 15, No. 07, pp. 47-34,
2022, https://ssrn.com/abstract=4380833
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The authors talk about the first sale theory, which guards against designer influence after the first sale and
defends vendors. To preserve their trademarks, fashion firms may file lawsuits if trademark rights are
breached in the case of recycled clothing. The authors contend that in order to solve these problems and
achieve a balance between promoting sustainable fashion and safeguarding designers, legislative control

of intellectual property rights is required.

In order to foster sustainability in the fashion business, this article emphasises the necessity of identifying
and regulating intellectual property rights. It emphasises the value of legal protection, particularly when it
comes to preventing piracy and unsustainable manufacturing. The authors also go into the difficulties and
legal concerns around trademark infringement and upcycling. Overall, the study urges the adoption of
suitable regulatory measures to strike a balance between innovation and sustainability in the fashion

industry.

By encouraging recycling and upcycling, the article Sustainable Fashion Through Recycling and
Upcycling by B. Anitha* highlights the significance of sustainable fashion in the textile sector. It talks
about how landfilling and incineration greatly influence trash production and the environment. The article
explores several recycling techniques and alternative strategies for different forms of textile waste. It
emphasizes the advantages of recycling for the environment, such as decreased energy and water use and
landfill space. Upcycling is promoted to develop new and enhanced goods while promoting
sustainability. The conclusion highlights the importance of recycling and upcycling in the sector and
explains how Indian designers have begun using repurposed materials. The article generally promotes

recycling and upcycling in the textile sector as ecologically friendly techniques.

David Marshall in his article Is upcycling the key to the future of sustainable fashion®

emphasizes
upcycling as a critical component in developing sustainable fashion. It illustrates how upcycling
converts used resources, such as clothing, into better-value brand-new goods. There is a discussion of the
advantages upcycling has for the environment, such as reduced carbon emissions by reducing textile
waste and the need for new raw materials. It also highlights how upcycling fosters creativity, self-
expression, and local business growth on a social level. The article emphasizes that although upcycling
cannot address all industry issues alone, it may support sustainability when included in more
significant initiatives. The conclusion highlights the significance of sincere commitment to sustainability

and backing businesses that prioritize ethical behaviour and using renewable resources. Overall, the essay

promotes using upcycled materials in fashion for a more sustainable industry.

To foster sustainability in the fashion business, these articles underline the need of identifying and
managing intellectual property rights. They discuss the necessity for legal safeguards to protect designers'

artistic visions and promote sustainable fashion. The papers also discuss the advantages of recycling and

4 B. Anitha, Sustainable Fashion Through Recycling and Upcycling, JOURNAL OF TEXTILE SCIENCE & ENGINEERING, Volume
13, Issue 3, 2022. https://www.hilarispublisher.com/open-access/sustainable-fashion-through-recycling-and-upcycling-
93917.html
> David Marshall, Is Upcycling the Key to the future of sustainable fashion, IMMAGO, 25" March,2023.
https://immago.com/upcvcling-fashion-future/
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upcycling techniques for the environment, including how they may cut down on textile waste and the
need for new raw materials. They also address the legal issues around trademark infringement and the
murky regulatory landscape, advocating for appropriate regulatory actions to balance innovation and

sustainability.

I11.  Legal Complexities and Trademark Infringement in Upcycled Fashion
The idea of upcycling is examined as a critical element of sustainable fashion. Shruti Jagani in her article
Upcycled Clothing: Sustainable Fashion for a Better Planet®  examines upcycling includes keeping
materials out of landfills by turning them into new, higher-value goods. Retaining or enhancing the value
of materials rather than lowering their quality sets itself apart from recycling and downcycling. By
minimizing textile waste, preserving resources, and cutting carbon emissions, upcycling helps the
environment. Additionally, it encourages uniqueness, innovation, and local business support. People
can create one-of-a-kind, personalized items with DIY upcycling initiatives. Reputable companies like
Reformation and Eileen Fisher use upcycling in their designs. You may buy upcycled clothing from
sustainable fashion companies, internet markets, and thrift shops. Careful attention and upkeep are
essential to extending the durability of repurposed garments. Through the promotion of sustainable

practices and conscientious shopping, upcycling can influence the fashion industry's direction.

Vipasa Shah in her article Upcycling X First Sale Doctrine’ discusses the first sale concept and upcycling
in the fashion business are discussed in this article. A growing trend in sustainability is upcycling, which
turns used items into new ones with more value. However, using items covered by trademark protection
in upcycled products is illegal without the owner's permission. Due to their substantial distinctions from
the original items, upcycled products are only partially protected by the first sale doctrine, which permits
the resale of branded goods without authorization. Fashion firms have brought many cases against up
cyclers, emphasizing the difficulties in overcoming allegations of trademark infringement. The article
analyses the difficulties of applying the first sale theory to upcycled clothing while looking at pertinent

instances. The legal field is moving toward sustainability, like the fashion sector.

These articles emphasize the complicated legal difficulties and concerns about trademark infringement
accompanying upcycled clothing. They draw attention to the possible problems caused by the
unauthorized use of fashion components granted trademark protection. The papers highlight the
difficulties designers and businesses encounter in negotiating trademark infringement accusations,
reviewing relevant cases, and applying the first sale concept to upcycling activities. More explicit laws
and enforcement methods are recommended to address these concerns and promote a climate that is more

favourable to upcycling techniques.

® Shruti Jagani, Upcycled Clothing: Sustainable Fashion for a better Planet, ECOWISER, 30" June,2023.
https://wiser.eco/trend-of-upcycled-clothing/
7 Vipasa Shah, Upcycling X first Sale Doctrine, FORDHAM, 11" April,2022. http://www.fordhamiplj.org/2022/04/11/upcycling-
x-first-sale-doctrine/
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IV.  Sustainable Fashion and Environmental Impacts
The article Making Fashion Sustainable: Waste and Collective Responsibility by Debbie Moorhouse®
emphasizes the environmental issues the fashion industry faces due to fast fashion growth. It draws
attention to how much garbage is produced and how little clothing is recycled. Additionally mentioned is
the industry's role in the pollution of plastic, water, and carbon emissions. The paper underlines the
necessity of business and consumer cooperation to overcome these problems. It draws attention to the
rising desire for eco-friendly clothes, the growth of ethical businesses, and the acceptance of vintage
apparel. The article advocates a circular fashion philosophy in which clothing is continuously reused,
altered, and never thrown away. Emphasis is placed on brands' contributions to take-back services, repair
choices, and recycling initiatives. Additionally, transparency is essential since customers want to know
about the social and environmental effects of goods. The paper emphasizes the necessity of regulation,
new business models, and the shared accountability of all supply chain participants to reform the sector

and increase the value of each garment.

Adela Cardona in her article Why is fast fashion bad?® examines fast fashion as a business strategy
focusing on quickly creating inexpensive, trendy clothing in significant quantities and using low-quality
materials. Fast fashion has several harmful effects, including resource depletion, soil degradation,
excessive carbon emissions, worker exploitation, unjust pay, hazardous working conditions, and unfair
labour laws. Because the industry relies on excessive consumption, clothing waste finds up in landfills.
Additionally harmful to mental health, fast fashion encourages cultural appropriation. Health concerns
are associated with using harmful chemicals in manufacturing for both customers and employees.
Individuals may learn to care for and mend clothing, participate in clothing swaps, have a better
relationship with their current wardrobe, and support environmentally friendly and Ethical clothing
companies. Engaging in activism and support groups that promote a fair and sustainable fashion industry

is also crucial.

Rupam Deb in his article What is Sustainable Fashion? Why Does it Matter and How to Achieve it*
discusses the idea of sustainable fashion and its significance to the sector. Sustainable fashion refers to
goods, processes, and stakeholders to establish a carbon-neutral fashion industry based on equity, social
justice, animal care, and ecological integrity. It entails considering the entire product lifespan, from
creation to disposal, decreasing carbon dioxide emissions, supporting fair salaries and good working
conditions, and eliminating waste. The article also includes current trends in ethical and fair-trade
clothing and eco-friendly, green, vegan, cruelty-free, upcycled, and circular fashion. It underlines the
significance of comprehending the idea of genuinely sustainable fashion and the problem of

greenwashing in the sector. The article's recommendation of fashion industry experts serves as its

8 Moorhouse D. Making Fashion Sustainable: Waste and Collective Responsibility. ONE EARTH. 2020 Jul 24;3(1):17-19. doi:
10.1016/j.oneear.2020.07.002. PMID: 34173525; PMCID: PMC7380204.
® Adela Cardona, why is fast fashion bad? ECO-STYLIST, 14" January,2023. https://www.eco-stylist.com/why-is-fast-fashion-
bad/
10 Rupam Deb, what is sustainable fushion? Why does it matter and how to achieve it, EMERITUS, 9" January,2023.
https://emeritus.org/blog/sustainability-sustainable-fashion/
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conclusion to improve their sustainability expertise through online courses to aid companies in their

sustainability initiatives.

In these articles, the idea of sustainable fashion is discussed, along with its significance in addressing the
adverse environmental effects of the fashion industry. To achieve sustainability, they highlight the
necessity of considering the entire product lifespan, including manufacture, use, and disposal. The pieces
draw attention to the drawbacks of rapid fashion, including labour exploitation, excessive carbon
emissions, and garment waste. They discuss various sustainable fashion themes, including upcycling,
circular fashion, ethical and fair-trade methods, and emphasise the industry's stakeholders and customers'

shared responsibilities in advancing sustainable practices.

V. Intellectual Property Rights and Sustainability in the Fashion Industry
The article Fashion Upcycling and Trademark Infringement — A Circular Economy/Freedom of the Arts
Approach by Martin Senftleben'! examines the legal issues of fashion upcycling and trademarked fashion
aspects. While upcycling contributes to sustainability and the reduction of fashion waste, it may also give
rise to claims of trademark infringement and consumer misunderstanding. Upcycling must be addressed
by the trademark rights expiring after the first sale. On the other hand, one trademark law defence option
is to acknowledge fashion up cycling as a kind of free artistic expression guaranteed by the Constitution.
Using used fashion components, up cyclers promote sustainable techniques in the fashion sector.
To promote sustainability, this is a legal instance of nominative or referential usage, promoting the goods
of the original trademark owner. Taking into account the larger strategic goal of developing and utilizing
trademarked components in upcycling serves a socially beneficial goal in line with trash minimization,
recycling, and free speech in the circular economy. Understanding the legality of employing branded
parts while promoting sustainability and striking a balance between trademark protection and

the aesthetic and social worth of fashion upcycling can give a foundation.

Rabiya Singh in her article Sustainable Fashion and Intellectual Property Rights*? examines the adverse
environmental effects of the fashion industry have increased understanding of intellectual property rights
(IPR) ' role in advancing sustainability. Designers and brands are safeguarded by intellectual property
rights (IPR), which include trademarks, patents, and copyrights. Initiatives like certification marks and
laws requiring sustainable fashion are aimed at promoting sustainability in the West. Indian IPR rules
defend professionals who develop environmentally friendly goods and safeguard traditional knowledge
through geographical indications. However, obstacles impede development, including exorbitant prices, a
lack of law, and insufficient enforcement. Future efforts should concentrate on clear trademark rules,

more vigorous enforcement, and more consumer awareness to safeguard sustainable businesses and

1 Martin Senftleben, Fashion Upcycling and Trademark Infringement- A Circular Economy/ Freedom of the Arts, SSRN, 16%
June,2023. https://papers.ssrn.com/sol3/papers.cfm?abstract id=4470873

12 Rabiya Singh, Sustainable fashion and Intellectual property rights, FASHIONANDLAWJOURNAL, April,2023.
https://fashionlawjournal.com/sustainable-fashion-and-intellectual-property-rights/
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minimise counterfeiting. Government and industry cooperation is essential for fashion to have a

sustainable future.

In conclusion, the literature reviews have highlighted the difficulties with intellectual property in India's
upcycling and recycling of fashion. It emphasizes the importance of specifying and governing intellectual
property rights, dealing with legal complications, promoting sustainable fashion, and ensuring that
innovation and sustainability coexist harmoniously. The conclusions urge a multifaceted strategy
supporting sustainable fashion practices while upholding intellectual property rights. This strategy should
include legislative measures, more precise rules, consumer education, and collaboration. By tackling
these issues, the fashion industry may take steps toward a more sustainable and ecologically responsible

future.

THE GROWING TREND OF UPCYCLING AND RECYCLING FASHION IN INDIA:

In recent years, there has been a significant shift towards sustainable fashion practices worldwide and
India is no exception. The concept of upcycling and recycling fashion has granted immense popularity in
the country as consumers become more conscious of the environmental impact of the fashion industry.
This subtopic will explore the growing trend of upcycling and recycling fashion in India highlighting the

significance, benefits and challenges.

Upcycling refers to turning discarded textile material into something of higher value (e.g., making new
garments or products with materials from waste textiles)™?. It involves reimagining and repurposing items
that would otherwise end up in landfills, reducing waste generation while promoting sustainable
consumption patterns. This movement has gained momentum among Indian designers, artisans and

consumers who are eager to embrace eco-friendly alternatives without compromising on style.

One main reason behind the rising popularity of upcycled and recycled fashion in India is the desire for
unique and individualistic clothing pieces. In a world dominated by fast fashion brands producing mass-
produced garments, people are increasingly seeking one-of-a-kind items that reflect their personal style.
Upcycled products offer exclusivity as they are often handcrafted on customized, making them stand out

from mainstream offerings.

13 Kelsea A. Schumacher and Amanda L. Forster, Textiles in a circular economy: An assessment of the current landscape,
challenges and opportunities in the United States, Vol 3, FRONTIERS, 30" November,2022,
https://www.frontiersin.org/articles/10.3389/frsus.2022.1038323/full
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Furthermore, upcycled and recycled fashion aligns with traditional Indian values of resourcefulness and
sustainability. In a country known for its rich culture of repurposing materials for various purposes, such
as using old saris to create quilts or rugs, this practice resonated deeply with many Indians. By
incorporating traditional techniques like patchwork or embroidery into contemporary designs made from

discarded materials, designers can pay homage to their heritage while promoting sustainability.

The benefits associated with upcycling and recycling fashion extends beyond individual preferences; they
have significant environmental implications as well. The textile industry is one of the largest contributors
to pollution globally due to excessive water usage, chemical contamination from dyes and finishes, and
the generation of textile waste. By adopting upcycled and recycled fashion practices, India can reduce its

carbon footprint, conserve natural resources and minimize the negative impact on ecosystems.

However, despite the growing interest in upcycling and recycling fashion in India, several challenges
need to be addressed. One of the primary obstacles is the lack of awareness among consumers about
sustainable fashion options and their benefits. Many people are still unaware of the environmental
consequences of fast fashion or how they can contribute to a more sustainable future through the

purchasing decisions.

Additionally, there are legal implications and intellectual property rights associated with transforming
waste materials into new fashion products. Copyright infringement issues may arise when designers use
existing designs or patterns without proper authorization or acknowledgement. This highlights the need
for clear guidelines and regulations to protect both original creators’ rights and those involved in

upcycling initiatives.

In conclusion, the growing trend of upcycling and recycling fashion in India reflects a shift towards
sustainable consumption practices while embracing individuality and traditional values. This movement
offers unique clothing options while reducing waste generation in an industry known for its
environmental impact. However, raising awareness among consumers about sustainable fashion choices

and addressing legal implications remain crucial for future growth in this sector.

By overcoming these challenges together, India can continue to lead by example in promoting a more

environmentally conscious approach to fashion.

EXPLORING THE LEGAL IMPLICATIONS OF TRANSFORMING WASTE MATERIALS
INTO SUSTAINABLE FASHION PRODUCTS:

In recent years, the fashion industry has witnessed a growing interest in upcycling and recycling waste
materials to create sustainable fashion products. The transformation of waste materials into fashionable
garments not only help reduce environmental impact but also promotes circular economy principle.
However, this emerging trend raises several intellectual property challenges that need careful
examination. This subtopic will explore the legal implications and intellectual property rights associated

with the transformation of waste materials into sustainable fashion products in India.
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When it comes to upcycling or recycling waste materials into fashion products, there are various aspects
of intellectual property rights that need careful consideration. Firstly, copyright law plays a crucial role in
determining whether the transformation of waste materials constitutes an infringement or a new creative
work. In India, copyright protection extends to original artistic works, including designs incorporated in

clothing and accessories.

Therefore, designers who transform waste materials into fashion products must be mindful of potential

copyright violations if their creations bear resemblance to protected designs.

Additionally, trademarks are another important aspect of IPR that should be considered during the
transformation process. Trademark protects brands distinctive signs, such as logos or names, which can
be essential for consumers to identify sustainable fashion products made from upcycled or recycled
materials. Thus, it is crucial for designers and manufacturers involved in this process to ensure they do

not infringe any existing trademarks while branding their innovative creations.

Industrial Design also come into play when examining the legal implications of transforming waste
materials into fashion products. Designs protect new ornamental designs that re applied to useful articles
like clothing or accessories. As such, if designers create unique patterns or ornamental elements during
the transformation process, they may be eligible for design protection. However, obtaining such
protection can be complex and time-consuming procedure that requires meeting specific criteria set by

the Indian patent office.

Considering the Indian legal landscape, there has been several notable case laws related to intellectual
property challenges in the fashion industry. For instance, the case of Raymond Limited v. Raymond
Pharmaceuticals Ltd**. Highlighted the importance of trademark protection in-the fashion sector. The
court held that using a similar trademark on unrelated products could create confusion among consumers

and dilute the distinctiveness of established brands.
Legal Challenges and Potential Solutions:

One of the main challenges associated with upcycling and recycling waste materials into fashion products
is the lack of clarity regarding copyright protection for transformed creations. In India, there is no explicit
provision addressing the copyrightability of upcycled or recycled fashion products. This ambiguity can

create uncertainty for designer, manufacturers and consumers alike.

To address this challenge, it is crucial to establish clear guidelines or legislations that defines the scope of
copyright protection for transformed creations. By doing so, it would provide legal certainty and

encourage innovation in the field of sustainable fashion while safeguarding IPR interests.

Another challenge lies in ensuring compliance with existing intellectual property rights when

transforming waste materials into fashion products. Designers must conduct thorough research to ensure

4 Raymond Limited v. Raymond Pharmaceuticals Pvt. Ltd.; 2010 (44) PTC 25 (Bom).
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their creation do not infringe upon any existing copyrights, trademarks and design. Collaborating with

legal professionals specializing in IPR can help navigate these complexities more effectively.

The transformation of waste materials into sustainable fashion products presents significant legal
implications related to intellectual property rights in India. Copyright law, trademarks and designs are
crucial aspects that need careful consideration to avoid potential infringement and promote innovation
within a sustainable framework. By addressing these challenges through clear guidelines and fostering
collaboration between designers and legal professionals, India can create an environment that supports

both creativity and respect for intellectual property right in the upcycling and recycling fashion industry.

In conclusion, transforming waste materials into sustainable fashion products presents both
environmental benefits and intellectual property challenges. Designers must navigate copyright,
trademark and industrial designs rights to avoid infringement issues and protect their innovative creations

from unauthorized use or reproduction

INTELLECTUAL PROPERTY AND THE FASHION INDUSTRY:

Intellectual Property Rights (IPRs) refer to the legal rights granted to individuals or entities over their
creative and innovative works. These rights provide exclusive control and protection for intangible assets,
such as inventions, designs, logos, artistic works, and brand names. In the fashion industry, IPRs play a
crucial role in safeguarding the originality and uniqueness of designs, branding, and -creative

expressions.™

Importance of IPRs for Fashion Designers and Brands*®

e Protection of Creativity and Innovation: IPRs enable fashion designers and brands to protect their
creative and innovative works from unauthorized copying or imitation. By securing copyright,
trademark, and design rights, designers can assert ownership over their original designs, logos,

and brand elements, fostering a culture of creativity and incentivizing investment in new ideas.

e Building Brand Identity and Reputation: Trademarks and design rights help fashion brands
establish a unique identity in the market. They allow consumers to identify and differentiate
products associated with a particular brand, creating brand recognition and building trust. Strong
IPRs contribute to the reputation and goodwill of fashion brands, attracting customers and driving

sales.

o FEconomic Value and Market Advantage: 1PRs can have significant economic value for fashion
designers and brands. Exclusive rights over innovative designs or technologies can be licensed or

franchised, generating revenue streams and expanding market reach. Additionally, robust IPR

5 Intellectual Property 101: A Primer. (2020, April 26). The Fashion Law. Retrieved June 16, 2023, from
https://www.thefashionlaw.com/intellectual-property-rights-a-primer/.

18 Dhaked, R. (2022, December 19). Intellectual Property Rights in the Fashion Industry | E-STARTUP INDIA. E-STARTUP INDIA.
Retrieved June 16, 2023, from https://www.e-startupindia.com/learn/intellectual-property-rights-in-the-fashion-industry/.
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protection can provide a competitive edge by preventing competitors from capitalizing on the

success of original designs or brand elements.
Challenges in Protecting IPRs in the Fashion Industry'’

o Fast Fashion and Copycat Culture: The fast-paced nature of the fashion industry, coupled with
the prevalence of copycat culture, poses challenges to IPR protection. Designers often face the
risk of their designs being replicated and sold at lower prices by fast fashion brands or
counterfeiters. The rapid production and distribution cycles make it difficult to enforce IPRs

effectively and prevent unauthorized copying.

o Lack of Clear Legal Standards: Fashion designs, particularly those involving basic elements like
color, silhouette, or pattern, can be challenging to protect under existing copyright and design
laws. The requirement of novelty and originality varies across jurisdictions, making it harder to
determine the extent of legal protection for fashion designs. The absence of a uniform

international standard further complicates the issue.

o Difficulty in Enforcement: Enforcing IPRs in the fashion industry can be complex and costly.
Counterfeit products often circulate through online platforms and global supply chains, making it
challenging to identify and take legal action against infringers. Moreover, fashion designs can be
subjective and may require substantial evidence to prove infringement, further adding to the

enforcement challenges.

o Traditional vs. Digital Challenges: With the rise of e-commerce and digital platforms, fashion
brands face new challenges in protecting their IPRs online. Online infringement, such as
unauthorized use of images, brand names, or trademarks, has become prevalent. Fashion brands

need to adapt and employ strategies to monitor and enforce their IPRs in the digital landscape

effectively.
CASE LAW:
. Chanel Inc. v. Shiver & Duke™®

Shiver & Duke, an accessories business that creates and markets costume jewelry goods, is involved in
the lawsuit. The recognizable "CC" monogram, which serves as a source identification for upscale
Chanel, can be seen on several jewelry pieces. The buttons used in the jewelry weren't purchased from

Chanel or approved or validated by the fashion house.

1 “Fashion Industry and Challenges for IP Protection” (IPLEADERS, August 5, 2021), https:/blog.ipleaders.in/fashion-
industry-challenges-ip-protection/, accessed June 16, 2023.
18 Chanel, Inc. v. Shiver and Duke LLC (1:21-cv-01277-MKYV) District Court, S.D. New York.
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Shiver & Duke used the Chanel logo, notably the "CC" monogram, to advertise and market their jewelry.
Customers need to discover the difference between Shiver & Duke's jewelry and officially licensed

costume jewelry from Chanel, which features the same monogram.

In February 2021, Chanel brought legal action against Shiver & Duke, alleging trademark infringement,
unfair competition, and dilution. Shiver & Duke were not allowed to use the "CHANEL" marks due to

Chanel's request for monetary compensation and an injunction.

Whether the first sale doctrine is applicable is the case's main contention. As long as the resold items are
not fundamentally different from the original goods, the first sale doctrine permits the resale of registered
goods without the trademark owner's consent. The issue in this instance is whether the concept holds

when a product component with a trademark on it (the Chanel buttons) is resold in a changed form.

The lawsuit's conclusion, currently pending in court, will determine whether Shiver & Duke's use of the
Chanel logo in their jewelry amounts to trademark infringement and if the first sale doctrine shields their

activities.

INTELLECTUAL PROPERTY CHALLENGES IN UPCYCLING AND RECYCLING FASHION:

The transformation of waste materials into sustainable fashion products through upcycling and recycling
poses unique challenges for intellectual property rights (IPRs). When waste materials are repurposed or
transformed, there is a potential clash with existing IPRs. The original creators or owners of the materials
may have rights that need to be considered, especially if their creations are still recognizable in the
upcycled or recycled product. It is essential to navigate this transformation carefully to avoid

infringement and ensure the protection of IPRs.

Upcycling and recycling fashion often involve incorporating pre-existing designs and trademarks into
new products. However, using these designs and trademarks without proper authorization can lead to
legal implications. Designers and brands must be cautious about potential copyright or trademark
infringement. They should seek permissions or licenses from the original rights holders to ensure

compliance with intellectual property laws and avoid legal disputes.®

Obtaining intellectual property rights (IPRs) for upcycled or recycled fashion products can be challenging
due to their unique nature. In many cases, the upcycled or recycled products are derived from a
combination of materials and designs that have been repurposed or transformed. This makes it difficult to
establish originality and meet the criteria required for obtaining copyright, design rights, or patents. The
absence of clear guidelines or regulations specific to upcycled or recycled fashion further complicates the

process of obtaining IPRs.?°

1 “Recycling and Upcycling in the Apparel Industry” (FIBRE2FASHION), http://www.fibre2fashion.com/industry-
article/7279/recycling-and-upcycling-in-the-apparel-industry, accessed June 16, 2023.

20 “The Role of IP Rights in the Fashion Business: A US Perspective” (The role of IP rights in the fashion business: a US
perspective, August 2018), https://www.wipo.int/wipo_magazine/en/2018/04/article_0006.html, accessed June 16, 2023.
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Copyright is a significant concern in upcycled or recycled fashion, particularly when it comes to the use
of original artistic works, prints, or patterns. The copyright holder of the original work may have rights
that extend to derivative works, including upcycled or recycled fashion products. Designers and brands
must understand the principles of copyright law and ensure they have the necessary permissions or
licenses to use copyrighted elements. Additionally, they should consider the transformative nature of their

creations to assess whether they fall within the boundaries of fair use or other copyright exceptions.

The practice of upcycling and recycling fashion can give rise to potential conflicts between designers,
brands, and artisans. Designers may create new products by incorporating materials or designs sourced
from artisans, who may themselves have contributed to the creative process. In such cases, ownership
and attribution of intellectual property rights can become contentious. Designers and brands must
establish clear agreements with artisans regarding the ownership and use of intellectual property.
Collaboration and proper documentation of rights and responsibilities can help mitigate conflicts and

ensure a fair and mutually beneficial relationship.

STRATEGIES TO PROTECT INTELLECTUAL PROPERTY RIGHTS IN UPCYCLING AND
RECYCLING FASHION:

Importance of proactive IPR Management for Designers and Brands*

In the realm of upcycling and recycling fashion, proactive management of intellectual property rights
(IPRs) is crucial for designers and brands to safeguard their creative innovations and maintain a
competitive edge. By being proactive, they can establish a solid foundation to protect their designs,

trademarks, and other IPRs. This proactive approach involves:

e Conducting thorough research: Designers and brands should conduct extensive research to ensure
that their upcycled or recycled fashion products do not infringe upon existing IPRs. This involves
examining the availability of trademarks, copyrights, and design rights associated with the

materials, patterns, and brand identity they plan to use.

o Seeking legal advice: Consulting with intellectual property lawyers experienced in the fashion
industry is essential. These experts can provide guidance on IPR protection strategies, help with
registration processes, and assist in drafting licensing or collaboration agreements. Legal advice is
particularly valuable in understanding the intricacies of IPR laws specific to upcycling and

recycling fashion in India.

2L Supra Note 16.
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Steps to secure copyright, trademarks, and design rights for upcycled or recycled fashion®

To protect IPRs associated with upcycled or recycled fashion products, designers and brands should

consider the following steps:

Copyright Protection: Original creative works are protected by copyright law, including any
designs, patterns, or artistic components used in recycled or upcycled clothing. The copyright
office is where designers should think about registering their creations to obtain ownership
documentation. Additionally, copyright warnings on the company's merchandise and marketing

materials might deter possible infringement.

Trademark Registration: Registering trademarks is essential to protect brand names, logos, and
distinctive symbols associated with upcycled or recycled fashion products. Trademarks help
establish brand recognition and prevent unauthorized use by competitors. Designers and brands
should file trademark applications with the appropriate authorities to secure legal protection for

their brands.

Design Rights Registration: Design rights protect the visual appearance of products, including
their shape, configuration, and ornamentation. By registering their designs, designers and brands
can prevent others from using identical or substantially similar designs. It is important to
understand the specific requirements and procedures for design rights registration in India and

comply with the applicable laws and regulations.

Collaboration and Licensing Agreements to navigate IPR challenges®

Collaboration and licensing agreements can be effective strategies to address IPR challenges in upcycling

and recycling fashion. These agreements can help establish clear ownership and usage rights while

allowing multiple parties to benefit from the creative process. Consider the following:

Collaboration Agreements: When multiple designers or brands come together to create upcycled
or recycled fashion products, a collaboration agreement can define the rights and responsibilities
of each party involved. It should address issues related to IPR ownership, usage rights, profit
sharing, and dispute resolution mechanisms. Clear contractual terms can minimize conflicts and

ensure fair treatment of all parties.

Licensing Agreements: Designers and brands can consider licensing their IPRs to other entities,
granting them the rights to use specific designs, trademarks, or other IPRs. Licensing agreements
should clearly outline the terms and conditions, including the duration, geographical scope, and
royalty rates. By licensing their IPRs, designers and brands can generate additional revenue

streams while maintaining control over their creations.

2“Upcycling: The Interface between Sustainability and P (LEXOLOGY),
https://www.lexology.com/library/detail.aspx?g=588924c4-ea78-48a5-8945-3657435¢50¢a, accessed June 16, 2023.

28 Tbid.
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Educating artisans and designers about IPRs and their Rights

Effective education and awareness about IPRs are crucial for both artisans and designers in the upcycling
and recycling fashion industry. By understanding their rights and the importance of IPR protection, they

can actively contribute to the preservation and enforcement of IPRs. Consider the following initiatives:

o  Workshops and training programs: Organizing workshops and training programs on IPRs can
help artisans and designers comprehend the legal aspects associated with their creative work.
These sessions can cover topics such as copyright, trademark, design rights, licensing, and
enforcement mechanisms. Such educational initiatives can empower artisans and designers to

make informed decisions and protect their creative endeavors.

e Collaboration with industry associations: Partnering with industry associations and organizations
dedicated to sustainable fashion can facilitate the dissemination of IPR-related information. These
associations can conduct seminars, webinars, and panel discussions on IPRs, inviting legal experts
to address the concerns and queries of artisans and designers. Sharing best practices and success

stories can inspire and motivate individuals to protect their IPRs.

By adopting proactive IPR management strategies, securing copyrights, trademarks, and design rights,
utilizing collaboration and licensing agreements, and educating artisans and designers about IPRs, the
upcycling and recycling fashion industry in India can overcome intellectual property challenges. These
strategies not only protect the interests of designers and brands but also contribute to the growth of

sustainable fashion by encouraging innovation and creativity while respecting the rights of creators.

CONCLUSION AND A WAY FORWARD:

The process of transforming waste materials into sustainable fashion products brings forth several
intellectual property challenges. One of the main challenges is the legal implications of using pre-existing
designs and trademarks, which may require careful navigation to avoid infringement. Furthermore,
obtaining IPRs for upcycled or recycled fashion products can be challenging due to the unique nature of
these creations. Copyright considerations, such as determining the originality of designs, also pose
challenges. Additionally, potential conflicts may arise between designers, brands, and artisans over the
ownership of ideas and designs. As we explore the realm of upcycling and recycling fashion, it becomes
evident that both promoting sustainability and protecting IPRs are crucial. Sustainable fashion practices
contribute to reducing waste and minimizing the environmental impact of the fashion industry. However,
without adequate protection of intellectual property, designers and brands may hesitate to invest in
innovative upcycling and recycling projects. Striking a balance between sustainability and IPR protection
is essential to encourage creativity, incentivize investment, and ensure the growth and development of a

vibrant upcycling and recycling fashion ecosystem.

Hence, the transformation of waste materials into sustainable fashion products presents intellectual

property challenges that need to be addressed. Finding a balance between promoting sustainability and

IJCRT2307762 | International Journal of Creative Research Thoughts (IJCRT) www.ijcrt.org | g463


http://www.ijcrt.org/

www.ijcrt.org © 2023 IJCRT | Volume 11, Issue 7 July 2023 | ISSN: 2320-2882

protecting IPRs is essential for the growth and success of the upcycling and recycling fashion industry.
By taking proactive steps, collaborating, and raising awareness, stakeholders can navigate these
challenges and create a thriving ecosystem that fosters innovation, sustainability, and IPR protection in

the Indian fashion industry.
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