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Insolvency and Bankruptcy Code: Tool to make better Corporate Restructuring

ABSTRACT

The current study attempts to analyze The Insolvency and Bankruptcy Code, 2016. It assesses the Insolvency and
Bankruptcy Code impacts actions on the corporate restructuring. The research methodology of the current study
relied on the internet-based investigation review of the literature. The Code expects to defend the cycles and methods
for Bankruptcy and Insolvency, further develop obligation recuperation rates, and increment lender trust in India.
Ideally, it should go some method for addressing moneylenders' freedoms to uphold security in a troubled
circumstance, possibly cutting down the pace of non-performing advances.

The Insolvency and Bankruptcy Code, 2016 accommodates the constitution of another indebtedness controller, i.e.,
the Insolvency and Bankruptcy Board of India (Board). Its job includes:(i) supervising indebtedness middle people,
i.e., bankruptcy experts, proficient indebtedness organizations, and data utilities; and (ii) managing the bankruptcy
cycle. Indebtedness and Bankruptcy Board of India (IBBI) will be the administrative body liable for outlining the
principles, Code of direct, and enrollment of the above organizations.

The study concludes that Insolvency and Bankruptcy Code is regarded as a significant corporate issue of Companies
in India irrespective of sector, business goal,and size. This paper will highlight the critical parts of the Code and assess
its likely impact on the Indian debt market and an effort to highlight the importance of the Insolvency and Bankruptcy
Code as a tool to make better corporate restructuring.

INTRODUCTION

The expressions "bankruptcy” and "Insolvency™ are utilized reciprocally in a similar mix, yet there is a distinction
between these. Bankruptcy and Insolvency are not equivalent words.

The expression "bankruptcy” signifies the state of an individual whose property is insufficient to pay his obligations
or his failure to pay his duties. The articulation "insolvency" is used very well may be said to exhibit a party's inability
to pay its commitments as they become due in the standard course of business.

"Bankruptcy” is a state of Insolvency. It is a lawful status of an individual or business substance who cannot
reimburse obligations to creditors. Bankruptcy begins with filing a grievance before the court or the appropriate
authorities designated for this purpose. Debt Assets are investigated and used to take care of debt holders in terms
of the law.

Consequently, even though debt defaulting is a failure for borrowers to reimburse their obligations, on the other
hand, it is a declaration of illegal deduction according to state law. Inability to repay debtors implies a circumstance
wherein an indebted person neglects to satisfy his commitments. Bankruptcy occurs when a court decides to withdraw
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money and gives legal instructions not to settle it. Thus, the state's inability to pay is a fiasco, and the Liquidation is
the end. The term insolvency is used for individuals and organizations/companies. If debt repayments are not
resolved, they lead to Bankruptcy and loss of assets to the private sector.

Code defines the term "insolvency" as a state of Bankruptcy. In terms of the Code, the word "bankrupt” means the
debtor who has been declared bankrupt by order of Liquidation under section 126. Each of the firm partners, where
the decommissioning order under section 126 was made for a particular company; either any person has been
declared insolvent.!

On the other hand, in its ordinary sense, Liquidation means the closure or winding up of an entity or a business
incorporated in a legal proceeding because of its inability to fulfill its obligations or pay its debts. For clearing the
debt, the assets are sold at a reasonable price by an appointed liquidator.

BACKGROUND

English law is the root cause of bankruptcy law in India. India was a colony of the United Kingdom, trailed by the
English Bankruptcy System. The main provisions identifying Bankruptcy in India can be found in sections 24 and 24
of the Government of India Act 23, 1800. These divisions have given bankruptcy jurisdiction in the courts of Fort
Williams (Calcutta), Madras, and the Supreme Court of Bombay. Courts as needed. Bankruptcy law was first
acknowledged in Calcutta, Bombay, and Madras Presidency, where the British ruled their organizations. These
courts are empowered to create and mitigate rules for bankrupt borrowers. In 1828, a bankruptcy court was set up in
the Presidency-town when it was sanctioned. This act of 1828 introduced bankruptcy law in India. Even though a
Supreme Court judge is managed, the bankruptcy court has an uncommon presence.

The Act of 1828 was initially proposed to be in force for four years, yet the resulting enactment stretched out its term
to 1848. The provisions of the Indian Insurance Act were passed in 1848 and remained in force until the Presidency
Town went bankrupt. Act,1909. Provisional Bankruptcy Act was passed in 1920. The Presidency Town Bankruptcy
Act, 1909, and the Provisional Bankruptcy Act, 1920 are two significant laws related to personal assurance; however,
both vary in their territorial jurisdiction. The Presidential Towns Bankruptcy Act, 1909, came into power in the
Presidency urban areas of Calcutta, Bombay, and Madras. The Provincial Bankruptcy Act of 1920 came into force
in every one of the territories of India. These two laws apply to individuals and partnerships.

Before implementing the Insolvency and Bankruptcy Code, 2016, the terms of the Insolvency and Bankruptcy Act
were broken, and India did not have a single law to deal with Insolvency and Bankruptcy. The following rules deal
with Insolvency and Bankruptcy in India before the implementation of the Insolvency and Bankruptcy Code, 2016:
The Presidency Towns Insolvency Act, 1909

Provisional Insolvency Act, 1920

Indian Partnership Act, 1932

The Companies Act, 1956

The Sick Industrial Companies (Special Provisions) Act, 1985 (SICA)

The Recovery of Debts due to Banks and Financial Institutions Act, 1993 (RDDBFI Act)

The Securitization and Reconstruction of Financial Assets and Enforcement of Securities Interest Act, 2002
(SARFESI Act, 2002)

e The Companies Act, 2013

NEED FOR NEW LEGISLATION

The country did not have a single law to deal with Insolvency and Bankruptcy before the Insolvency and Bankruptcy
Code came into force. India has many overlapping statutes and ancillary platforms to help companies and individuals
fail and become insolvent. The framework of Insolvency and Insolvency was inadequate ineffective, and the

1 Section 79 (3) of the Insolvency and Bankruptcy
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settlement was delayed. The legal and institutional framework does not assist lenders in effective and timely recovery
or restructuring of defaulted assets and puts undue pressure on the Indian credit system. Before introducing the
Insolvency and Bankruptcy Regulations, the Financial Assets Securitization and Reconstruction and Security
Interest Act, 2002 and Companies Act, 2013. Industrial and Financial Reconstruction Board (BIFR), the Debt
Recovery Tribunal (DRT), and many forums. National Company Law Tribunal (NCLT) and their respective
Appellate Tribunals. The High Court controls the Liquidation of organizations. Personal Insolvency and Bankruptcy
are settled under the 1909 Presidency Town Bankruptcy Act and the Provincial Insolvency Act, 1920. Liquidation
of organizations is controlled under different laws and specialists like the High Court, the NCLT (National Company
Law Tribunal), and the Lending. The Recovery Tribunal has jurisdiction, which adversely affects the debt recovery
process.

The Insolvency and Bankruptcy Code aims to timely consolidate and amend the reorganization and insolvency laws
of corporate persons, partnerships, and individuals. A practical legal framework for timely resolution of Insolvency
and Insolvency promotes entrepreneurship, improves the ease of doing business, and facilitates more significant
investments for more remarkable economic growth and development.

INSOLVENCY RESOLUTION PROCESS

Once the Financial Creditor / Operational Creditor has entered the Preferred Application, a declaration is made by
the NCLT appointed Interim Resolution Professional ("IRP") within fourteen days to initiate and initiate all legal
proceedings against the Borrower. The moratorium continues until the insolvency process is completed, which is
completed within 330 days of applying. In pursuing a suspension, the lender is not permitted to set aside, offer, or
sell any property with the approval of the Committee of Creditors ("COC"). Once an IRP is appointed, the Board of
Directors is suspended, and management is delegated to the IRP. IRPs are required to manage the bankruptcy process,
manage the assets and management of a company, assist lenders in collecting information, and manage the
bankruptcy process. The IRP's tenure will continue until the RP is appointed under Section 22.

The initial step for the IRP is to determine the actual financial condition of the Borrower by gathering information
about assets, resources, accounts, and activities. The data acquired at this level includes-activities, payments,
inventory, and liabilities. IRPs ought to likewise acknowledge and avoid claims filed by lenders. IBBI recently
reconsidered its standards regarding the corporate insolvency process to provide a more practical assessment of
stressed assets and bring transparency into the bidding process. Until now, the solitary necessity for the regulations
was to determine the liquidation value of a bankrupt company. This.is financially harmful to a bankrupt company
because the liquidation value is so widespread that resolution applicants submit bids close to the liquidation value
mark rather than the market value. Under the revised terms, fair value must be determined along with the liquidation
value. The amended terms are intended to define 'fair value,' meaning that if the insolvent company's assets are sold
between the interested buyer and the seller, the bankruptcy application is accepted, Depends on arm length, After
proper marketing.?, Previously, lenders had little liquidation value and served as a benchmark for valuing a
Bankrupt company before the settlement process began. The revised rules seek to maximize the value of the assets
so that the bankrupt firm can permanently finance its creditors.

The RP needs to present their goal designs before giving the assessment grid to the reconsidered terms. Evaluation
alludes to many matrix parameters and an approach to apply these criteria while considering the resolution plan.
Although the revised rules don't reflect these parameters, they should be approved by the Committee of Lenders and
modified and conveyed promptly. The creditors' council assesses the various resolution plans submitted to the
insolvent firm and determines the appropriate settlement plan dependent on their assessment. This makes the bid
evaluation process more transparent and provides procedural fairness to ineffective bidders' challenges to the process.
Moreover, there has been a significant alteration to the Code, permitting withdrawal of applications admitted for

2 Section 2(HB), The Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for Corporate
Persons) (Amendment) Regulations, 2016 (As amended by the Insolvency and Bankruptcy Board of India
(Insolvency Resolution Process for Corporate Persons) (Amendment) Regulations, 2020).
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insolvency resolution to an endorsement of 90% of the democratic portion of the CoC.

LIQUIDATION

Under the Code, the liquidator constructs an asset, a corpus, which uses all the support of a corporate borrower,
which can be used and distributed after Liquidation. All claims from the liquidator are required to be received or
collected within thirty days from the date of commencement of the liquidator process. According to the most recent
amendment, the liquidator has been authorized to adopt a new approach to realizing assets, which are "a concern for
corporate debtors.®" Subject to verification, the liquidator may accept or reject the claims, and such decision may be
appealed by the creditors. The Code states that the liquidator effectively evaluates all claims and assets and that such
an assessment is made per the criteria set by the Bankruptcy Board. If the creditors’ committee does not approve the
resolution plan, the company's assets must be liquidated to meet the outstanding debt. The Code establishes a
sequence of priority among creditors, which determines the repayment order of debts, including fees payable to a
bankruptcy professional and other costs involved in the bankruptcy process. Secured creditors have decided not to
enforce their security and owe it to those who work as employees.

Once the creditors' committee chooses to liquidate the company's assets, there are two options available to the secured
lender - they can choose to deviate from the resolution process and protect their security from recovering the debts
owed. Apply, or they can participate in the resolution process, which waives all rights on the collateral. The latter
option prefers a secured lender. Another notable feature of the Code is its emphasis on government obligations,
unlike the Companies Act, 2013, where they are paid with employees and unsecured financial creditors. They have
secured creditors, unsecured creditors, employees, and workers. This undoubtedly represents the business-first
principle that guides the Code, where the government is seen only as a facilitator and regulator and not actively
involved in the affairs of commercial enterprises. This is a positive advance since government offices have
unparalleled assets to cover their contribution and don't need to bear the weight of the chapter 11 goal process,
particularly at the beginning phase. Once a decree is issued for Liquidation, a lawsuit/ legal action cannot be initiated
against the corporate Borrower. For Liquidation, the liquidator usually sells the assets of the corporate Borrower
through auction.

However, such a sale is by private sale. In cases the property is declined, it can cause the property price to decline if
it does not sell immediately. The property is sold at a cost higher than the save cost of the fruitless sale. Prior approval
of the Adjudicating Authority for private sale is required for making such a sale.

In addition, the private sale of the property of the corporate Borrower's respective party, liquidator's related party, or
any professional designated by him is not permitted unless prior authorization is obtained. In addition, if the
liquidator has reason to believe that there is a combination of buyers, he is free to stop the sale; or the buyer of the
respective party and corporate Borrower; Or lender and buyer.

CONCLUSION

The failure of some business plans is integral to the process of the market economy. In case of such losses, the most
sensible and practical approach would be to have a speedy mechanism that would help financiers to negotiate and
work out a new arrangement. If this is not a viable option, then the best outcome for the financiers, as well as the
society, is Liquidation. When such arrangements are made functional, the debt recovery process will work smoothly.

But as has been observed from the experiences in the past, it is required that the present NPA problem be addressed
separately since resolving Insolvency and managing non-performing assets are two inter-related but distinct issues.

% Regulation 32, Insolvency and Bankruptcy Board of India (Liquidation Process) Regulations, 2016 (As amended
by the Insolvency and Bankruptcy Board of India (Liquidation Process) (Amendment) Regulations, 2020
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Therefore, it is suggested that the hour's need is to develop a distressed asset trading market in India.

The Insolvency and Bankruptcy Code undoubtedly has a lot of significance and relevance in the present scenario. It
has overhauled the obsolete regime relating to Insolvency and Bankruptcy in India. It can be concluded that now we
have a consolidated and comprehensive law (in the form of the currently existing framework for time-bound resolution
for debts) that is at par with the international standards. This will go a long way in bringing an element of certainty
and predictability to corporate transactions and facilitating in improving India’s ranking in the World Bank's "Doing
Business" report. The prerequisite for its success will be its diligent implementation. Since the Code is still in its
nascent phase, it is expected that the Code will be made functional in such a way to focus more on implementing the
law rather than expeditiously operationalizing it.

The Code's calibrating through different supportive of dynamic revisions and milestone decisions has been the straw
that mixes the beverage. In any case, it can't be rejected that the Code has safeguarded a few troubled organizations
from their sudden passing. The Code stays an invited change contrasted with different systems of twisting up and
BIFR, which used to take on a few events over ten years to arrive at their decision.

India has worked on its positioning on the World Bank's "Simplicity of Doing Business™ 2020 report. According to
the report, India has climbed 14 situations to 63rd position contrasted with 77th situation in 2018.

In the Resolving Insolvency Index, India's positioning hopped 56 spots to 52 of every 2019 from 108 out of 2018.
The recuperation rate expanded from 26.5% in 2018 to 71.6% in 2019, and time is taken in recuperation improved
from 4.3 years in 2018 to 1.6 years in 2019. India is additionally among the main ten improvers. India's positive jump
in the Ease of Doing Business positioning is inferable from the governing body's constant, aware, and aggregate
endeavors, Ministry of Corporate Affairs, and the Indian legal executive. The Insolvency and Bankruptcy Code,
2016, has assumed a significant part in the upgrades referenced above in India's general rankings.
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